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Record Type: Record 

To: Charles F. RuffIWHO/EOP, Elena Kagan/OPO/EOP, Lisa M. Brown/OVP @ OVP 

cc: Christopher C. Jennings/OPO/EOP 
Subject: Title IX 

Chris Jennings and I had a conference call with representatives of the Catholic Hospital 
Association this morning. The Catholic Church has no moral objection to a medical procedure that 
is necessary to save a woman's life, even if, as a consequence, a pregnancy is terminated. 

As we discussed earlier, there is a reasonable basis for concluding that Congress intended 
to require institutions covered by Title IX to provide abortions under those circumstances. 
Consequently, it appears that a regulation can be drafted that is consistent with Congressional 
intent on this point and that does not create a conflict with the teachings of the Catholic Church. I 
will convey this information to DOJ and work with them on drafting language. Please let me know 
if you have suggestions as to how we should proceed. 



~ Julie A. Fernandes 
07/27/9808:48:54 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena KaganiOPD/EOP 

cc: 
Subject: Re: title ix harassment fix ~ 

According to Eddie, the Dpt. of Justice and the Dept. of Educ. are working on wh~her the\t-can 
develop a regulatory or legislative fix to the Supreme Court case that limits damage liability for 
schools (and school districts) to cases where the school has actual knowledge of or deliberate 
indifference to the sexual harassment. The Dpt. of Educ. has authority to promulgate regs. that 
impose other duties on school districts, and Ed. and DOJ are trying to determine if they could do 
regs for this. Even if they could promulgate such regs. there is a question of what the remedy 
could be. Also, according to Eddie, it is unclear whether it is currently a violation of Title IX not to 
set up an internal mechanism for harassment complaints. Eddie said that the Ed./DOJ group has 
been meeting, and that he would find out where they are and let me know. 

julie 



~ Julie A. Fernandes 
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• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Laura EmmettIWHO/EOP 
Subject: Title IX and sexual harassment 

Elena, 
FYI. Yesterday, Eddie C. and I met with the DOJ and Dept. of Ed. to discuss where they are in 
developing leg. and/or reg. fixes for the Gebser decision. They are proceeding on three tracks: 

1. The Dept. of Educ. is oing to send a letter to Superintendants clarifying that the decision in 
Gebser does not change a school's obligations under Title IX reo sexual arassment i.e., that 
sc 001 districts have to provide students Wit a Iscrimination-free environment as defined under 
their existing regulations). I am sending you a copy of the draft. 

2. The Depts. of Educ. and Justice are continuing to work together to develop detailed guidance 
on a school district's Title IX obligations. They would like to issue this guidance in a couple of 
m~. They will let us know when they have a draft. 

3. The NAAG is putting out a guide to best practices in this area that will include a framework of 
how to understand harassment law generally (including racial, religious, and sexual harassment -­
including sexual orientation harassment). They are scheduled to get this to DOJ soon, and are 
working to meet a publication deadline of the end of September. DOJ will share this draft with us 
when they receive it. 

The advocacy groups want a legislative response to Gebser that will make it easier (b/c of 
possibility of money damages) for private plaintiffs to enforce Title IX. The National Women's Law 
Center has drafted legislation that would give students the same rights under Title IX that workers 
have under Title VII (except that this Ie islation unlike Title vII would not have damages caps). 
According to Justice and Ed., the grou s want to to attach this Ie islation to something t IS 
summer. e Depts. of ustlce and Educ. are tr in to decide whether the would recommen that 
we support t IS or any ot er legislative response to Gebser. They will keep us up to date as this 
process goes forward. 

julie 
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July 24, 1998 

MEMORANDUM FOR: CHARLES F.e. RUFF, ELENA KAGAN, JULIE FERNANDES 

FROM: EDDIE CORREIA 

SUBJECT: Title IX and Abortion 

The Department of Justice will soon forward proposed new regulations regarding the 
application of Title IX. In general, Title IX bars gender discrimination by institutions that receive 
federal funds and provide educational programs. Many federal agencies do not now have such 
regulations even though they oversee covered programs. In addition to providing standards for 
agencies that do not have them, the regulations will address some statutory developments in the 
Title IX framework. 

One issue that requires particular attention is the effect of Title IX on abortions and 
related services. The original Title IX regulations require that covered institutions treat 
pregnancy-related conditions, including abortions, in the same way as temporary disability. Thus, 
an institution cannot refuse tei provide abortion services, or cover them under their health 
insurance plan, if they provide or cover other conditions stemming from temporary disabilities. 

The Danforth Amendment 

In 1988, when Congress was considering the "Grove City" legislation to clarify that the 
civil rights law apply to all activities of institutions receiving federal funds, the issue of Title IX's 
application to abortion became controversial. Congress adopted an amendment to the final Grove 
City bill, offered by Senator Danforth, which provides: 

Nothing in [Title IX] shall be construed to require or prohibit any 
petson, or public or private entity, to provide or pay for any benefit 
or service, including the use of facilities, related to an abortion. 
Nothing in this section shall be construed to permit a penalty to be 
imposed on any person or individual because such person or 
individual is seeking or has received any benefit or service related 
to an abortion. -

The question is how this amendment applies in the following cases: I) medical services 



are required because of complications arising from an abortion; 2) an abortion is necessary to 
save the life of a woman; and 3) an abortion is necessary because of rape or incest. The National 
Women's Law Center has urged that the amendment be interpreted to exclude all these cases. 
(See Attachment A) The Department of Justice concludes that the best reading of the amendment 
is to exclude the first category and that a pennissible reading of the amendment would exclude 
the second category. It has taken no position on the third category and it has not made a 
recommendation as to any interpretation. 

Complications Arising from an Abortion 

DOJ believes that there is a strong case for concluding that the Danforth amendment does 
not apply in the case of health services needed to treat complications arising from an abortion. 
While the text arguably covers these cases since they are "related to an abortion," the purpose of 
the amendment was to avoid forcing institutions to provide abortion-related services when doing 
so conflicts with their philosophy or moral beliefs. That concern is mitigated or absent entirely 
when the service itself is not an abortion. Second, the "penalty" provision of the amendment 
means that a covered institution cannot take an adverse action against someone because they 
have had an abortion. There is a strong argument that a refusal to provide an otherwise available 
service, simply because it is the result of an abortion, would be a penalty. Third, two statements 
by Members in the House, including one by Congressman Edwards, the House sponsor of the 
Grove City bill, indicate their understanding that the amendment did not apply to services in that 
situation. (See Attachment B) 

Abortions Necessary to Save the Life of a Woman 

DOJ is much less certain regarding the applicability of the Danforth amendment to 
abortions necessary to save the life of a woman. Interpreting the amendment to exclude this 
situation would require inferring an exception that is inconsistent with the clear text. The 
argument for doing so is based on various floor statements by individual Members. The NWLC 
points to an exchange between Senator Metzenbaum and Danforth. Metzenbaum said: "There is 
not even a life of the mother exception in the Danforth amendment. And a woman could be 
bleeding to death from pregnancy complications and under the Danforth amendment she could be 
denied a lifesaving abortion." Danforth responded: "[T]he characterization of the bill by the 
Senator from Ohio is completely erroneous and totally without foundation at all. It is a 
fabrication." While Danforth's comment could be interpreted to mean that the amendment was 
not intended to apply to any of the situations described hy Metzenhaum, it is also subject to other 
interpretations. The comment by Metzenbaum is interspersed with several other criticisms of the 
amendment. Consequently, Danforth could have been objecting to anyone of them, or to 
Metzenbaum's overall characterization of the amendment. 

The NWLC also has argued that failing to infer an exception for this situation would 
constitute a "penalty" within the meaning of the penalty provision of the amendment. This 
argument may prove too much, however, since any denial of an abortion could be viewed as a 
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penalty. 

Finally, there is an argument that comments by several Senators supporting the 
amendment reflected their understanding that the amendment was consistent with the Hyde 
amendment. At that time, the Hyde amendment barred federal funds for abortions, except in 
cases where the life of the woman is threatened or in cases of rape and incest. Arguably, then, 
these Senators viewed the Danforth amendment as implicitly excepting the same abortions that 
are excluded from the Hyde amendment prohibition. However, the statements can also be 
interpreted to mean that the speakers believed that the general approach of the Danforth 
amendment is the same as the general approach of the Hyde amendment, i.e., a woman may have 
a constitutional right to an abortion, but educational institutions (and federal taxpayers) should 
not be required to provide them. These coinments, as well as the Metzenbaum-Danforth 
interchange, are shown in Attachment C. 

Rape and Incest 

The NWLC also argues that the ainendment does not apply in cases of rape and incest. 
That argument is probably weaker than the other two situations, since the only bases for the 
claim are the general statements about consistency with the Hyde amendment described above. 
There is no floor statement that refers expressly to abortions in the case of rape or incest. DO] 
did not address this exception. 

II. Policy Considerations 

The most direct -- and inevitable -- effect of the Danforth amendment is to preclude a 
Title IX requirement that a covered institution must provide abortions in the vast majority of 
cases where women choose them. A Title IX requirement applicable to complications arising 
from an abortion, abortions necessary to save a woman's life, and abortions in cases of rape and 
incest will arise much less frequently. The Department of Education has never received a 
complaint about a refusal to provide an abortion in these cases, but the absence of a complaint 
does not mean that the case could not arise or has never arisen in the past. Nevertheless, it is 
important to recognize that the open issues regarding the Danforth amendment, however they are 
resolved, will probably have an effect only in a very small number of cases. If the "exception" to 
the Danforth amendment is limited to complications arising from an abortion, the practical effect 
would be to require a small number of women who require a life-saving abortion, or who need an 
abortion because of rape or incest, to obtain services from another facility and to find another 
source of payment. 

Another important consideration is the breadth of Title IX. There are many types of 
institutions that fall within Title IX's coverage. Virtually all institutions of higher education are 
covered. In addition, many teaching hospitals and other hospitals with an educational program 
are covered. While there is a "religious tenet" exception, it applies only to institutions that are 
"controlled by" religious organizations. In practice, this means that a religious organization itself 
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is setting policy. Georgetown, Notre Dame, and other universities affiliated Closely with the 
Catholic Church, and teaching hospitals with the same affiliation, apparently do not fall within 
the exemption. (ED and HHS are confirming this.) However, based on our current understanding, 
whatever interpretation of the Danforth amendment we adopt will apply to those religiously­
affiliated institutions. 

There is obviously an argument for such a federal requirement since covered institutions 
receive federal funds and they have the option to refuse them. Moreover, making distinctions 
about health services based on whether they terminate pregnancy is inconsistent with the basic 
policy against gender discrimination. On the other hand, many Members of Congress may 
believe that the 1988 amendment was intended to prevent the federal government from impos~ 
on" public and private educational institutions a requirement that they provide abortions unde~ 
circumstances. Imposing such a reguirement now could provoke a demand for a "conscious 
~" If such a clause were adopted, the ractical effect would be to eliminate" the requirement 
for religiously-affiliated institutions. The constitute many of the institutions that do not provide 
these services voluntarily now. 

4 
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Model Title IX Regulations lor Federal Government Agencies and Departments 

The National Women's Law Center supports the inclusi,on ofIanguage in the model Title 
IX regulations ("the model regulatioDs~) that provides: "Medical proc:edures, benefits, s~cc:s, 
and the use of faCilities if the life of the woman will be endangered if the pregnancy continued to 
term or to address compli=ons related to an abortion are not subject to this section." This 
pMYision is CO!Uistent with the statute's language and legislative hii~ry and represenu a 
reasonable interpretation by the agencies charged with emorcing Title IX, 

rlrst, Title IX's abortion neutrality provision - the Danforth Amendment to the Civil 
Rights Restoration Act of 1987 - reads: 

Nothing in this chapter shall be construed to require or prohibit any 
person, or public or private entity, to provide or pay for any benefit 
or service, including the u~ of futilities, related to an abonion. 
Nothing in this section sball be CODStNed to permit a penalty to be 
imposed on any person or individual because such penon or 
individual is seeking or bas received any benefit or service related to 
a legal abonion. 

. , 

20 U.S.C. § 16SB.the clarification at issue is necessary to ensure that the model regulations are 
not misconstIued to deny women access to such medical care. 

The language concerning the life of the woman and complications falls squarely within the 
confines of the statute. The statute states that no covered entity can discriminate against a woman 
who is seeking or has received any benefit or service related to a legal abortion. Denying a 
woman an abonion necessary to save her life or medic:a1 services to address complications would 
certainly be "a penalty ... imposed on any person or individual because such person or individual 
is seeking or has received any benefit or service related to a legal abortion." It would be a high 
penalty indeed. Moreover, life threatening conditions and complications are per se not abortions. 

The legislative history also indicates that the provision at issue is consistent with 
congressional intent. Senator Danforth himse~ as well as other $ponsors, explicitly addreased 
this issue. In response to Senator Metzenbaum's concern that the amendment would result in 
discriminatory treatment and did not account for abortions needed to save the life of the mother, 
Senator Danforth responded that such characterizations were "completely erroneous and totally 
withoutfoundation at all." 134 Cong.Rec. S227 (daily ed. Ian. 28, 1988). R.epresentative 
Aucoin stated: "Equally imponant is the fact that the bill clearly prohibits denial. of provision of 
services related to complications arising from abortion under the terms of Title 'IX. 134 Congo 
Ret. HS68 (daily ed. Mar. 2, 1988). Chief sponsor Represematlve EdWards added: ''Under itS 
provisions, a covered institution does not have to include the costs of an abortion procedure in 
insurance for it students or employees. But [it] does not mean that it can exclude, for example, 
medical compUcations related to an abortion. Under the Danforth Amendment, Title lX still 

.,_~ requires those complications to be covered." !!!.. at HS84. There is no legislative1l!S!ory we were 
able to find to the contrary. 
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''--'. MOD}:"L IT!l.E IX REGOLAnONS FOR FEDERAL GOVERNMENT AGENCIES 

References to the: ~de: A.~c:ncbneDt III dle-DGnforth AmelI4ment'~LegMative l:Iistory 

The National Wom='J La ..... Cen:e.r supportS mo indusion of~e in W model Title 
IX regulations. lIlRkiog clear that the Danfonh amendment (codifi= at 20 U.S.C. § HiSS) does 
not apply to abortions nmssary for the: life ofme W'CJUan or resulting from rape or incest, or to 
compIicati= reb.ted to abortioa. From past disc:ussions, .... e understa.!l.d thc:rc is a~reemem thaI 
complications are not subject to the Danforth ImClldment., but tIw some issue has WI:n 
concerning aboniollS necessary to !lave the: 1~ or the woman. In ~t. we belieVe that ~hc 
amendment should a1se not cover these ahorriOIlS or abortions rwang from rape or incest. The 

. \l!lmerous references tethe Hyde am=ldm=. Pub. L. No. 103-333, § 509. 108 Stat. 2539, 2573 
(1994) (currentvenion). m the lesislatlve history efthe Danforth amendment reveal Congress' 
went to exclude from CQVeragl: Of'thi5 amendment ilberUons'nel;85saty to save the life orthe 
woman ~d those wing from rape df,:incest, as well as cornpli"ltions related to an ~ortion. 

The Hyde amendment then prohibited fed~ funding of abortions under the Medicaid 
progrzm exc:cpt in cm.:ln ~tanQ:S - when necessary to save tho life of the mother and 
when a. woman suffered rapc QC incest, provided that she promptly reporteci the mml!:. 1981 
Hyde Amendment, Pub. L. No. 96-536, § 1051,94 SW. 3166, J 170 (1980). Senator Danforth 
him541f expIicitly =d that his amend=nr \lIould not change the law. but would simply make 
Title IX consistent with congressional poliey, as reflected in the Hyde amendment. 134 Con~. 
:Ret;. S 169 (daily cd. Jan. 27, 1988); see also 134 Cong. F.cc. S 226 (daily cd, Jan. 28. 198B) 
(statement of Sen. Danforth)~ 134 Coog. Rec. S 164 (daily ed. Jan. 27,1988) (same); Ui.. aI S 173 
(same), In addition, Senators Metzecbaurn and Danfot1h had Ii dialogue in which the former 
Stated: "There is not even a life of the mothe:- exception ill the Daaforth amendment. And a 
woman could be bleeding to death from pregnanc:y c:omplications and IlIlder the Danforth 
amendmlint she could be denied a lifesaving abortion." Senator Danfonh responded: "(T]hc 
characterization of me bill by the Senator fi"cm Ohio is completely erroneous and totaUy without 
foundation at alL It is a fabrication. n 134 Cong. Rec. at S 227 (daily ed. Jan. 28._ 1988). Senator 
Daaforth then c:ontinu~d by c:il.iJlg the ~cllic:rirninAuon provision or his amendment to suppon: 
his assertion.. 

I 

FlI:thermore, the Seoators who supported the Danforth amendment desaibed its intent as 
to be consistent with the Hyde amendment. ~, 34 Cons. i.e!:. S 217 (daily ea. Jan. 28, 1988) 
(Statement or Sen. Hatch): ~ at S 220 (swcnellt of Sel1. Domcni~i); !4.. (statcnlt:tlt of Sen. 
Gramm); i!L at S 229 (lJla!ysis by Dt.pt. ofEduc.); 134 Congo Ree:. S 166 (dally ed. Jan. 27, 1988) 
(statement of Sen. Humphrey); jg. at S 171 (statement of Sen. Ni~kles). Senator Humphrey 
argued that without the Danforth amendment, the bill would reach the ~heights of'hypocri~y" 
because the federal government had adopted 1 policy of refusing to pay for abortions except in the 
moSt narrow c;ir1;ulnstanI;CS. 1:34 Congo Re<:. :It S 166 (daily ed. Jan. 2"1, 1988) ("The Mcdi~d 
program has tUnded abortions only in the narrowest of'mstanc:c:s .... "). 

Th~= ,uuemcnts inciic:ate that COIl;re66 intended to <lXclude :Lbortions that were c.oven:d 
by Medicaid at the time, as well as eomplic:ations related to abonion. 

NA.TIONAl. WOM!N'S Lo..W~Tl!R. WASHINGTON, D.C.,APRn. I99S 

! 
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Second, the model reguluions are a reasonable iDierpretatioD of the statute by the 
a~es ~harsed with its en!orc:emcnt. In Guardians Assosariou V eml 5etYiq: Commission of 
the CitY of New Yorj& 463 U.S. 582 (1983), five 1ustices agreed that while the teXt cifTitle VI 
did not itself proscribe unintentional raCial discrimination, federal agen;ic:s could enact valid 
regulations with such a proscription, ~ 463 U.S. at 591-92 (White. I.); i!t. at 617-24 (Matsha11. 
1., dissenting); id.. at 64245 (Stevens, Brerman, and Blaclanun, J1., dissenting). Justice White in 
his opiDion stated that the languase ofntle VI on its face is ambiguo1.l$ alId that the agencies' 
interpretations of the statute - i.e., regu1ations - should not be rejected "absent clear 
inconsistency with the face or structure of the statute,' or with the unmistakable mandate of the 
legis1arive histOry." lIL. at S92 (citing Zenith Radio Co~ Y United States 437 U:S. 443,450 
(1978). Justice Marshall in his dissent also articulated the longstanding principle that an agency's 
c:onsttucrion of a statute need not be the only reasonable one to warraut deferenee, as long as it is 
not unreasonable. Is1.. at 621 (citing Zenith. 437 U.S. at 451). Assuming, arguendo, that the text 
ofTit1e IX is ambiguous with respect Ip whether' covered entities may provide an abortion , 
necessary to save the life orrhe woman or medical services to address complications, the statute . 
and its legislative history support the clarifying regulation at issue. 

The clarification wiD ensure that Title IX is not used to deny women aceess to important 
medical eare,. in furtherance ofilie objectives of the statute, Accordingly, inclusion of this 
provision represen~ II rcuonab\e interpretation of the statute that is coll$1.&tel1t with its lansuase 
and legislative history. 
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I have heard the President wants to veto this bill. That, of course, is his 
right. But should he do so, we will override that decision. And that will be a 
good day, and a good outcome for so many of our people who depend on good 
government to open doors and promote individual opportunity. 

4 

But I cannot let this record stand without expressing my ou·trage, and my 
serious concern over the regrettable inclusion in this antidiscrimination bill, 
the discriminatory Danforth provision regarding reproductive rights for women in 
this country. Time and time again, the vagaries of the political process have 
presented a dilemma -to supporters of civil rights who also are strong supporters 
of reproductive rights. We1re forced to choose which of these principles is more 
important. In my mind they are the same. They are indivisable. Civil rights are 
very basic and very simple, and among them must be the right to reproductive 
freedom. 

Instead of immediately rejecting the Grove City decision, the Congress has 
been tied up in knots, and civil rights have· been held hostage, to the demands 
of some who would like to use the restoration legislation as an opportunity to. 
further their goals of placing limits and restrictions on reproductive freedom. 

We have watched a process for 4 years in which a powerful minority -- not one 
which represents the majority opinion of the people of this great Nation -- has 
stymied and hogtied the civil rights restoration legislation. 

But today we have finally moved ahead, and because of the statements of 
authors of the Danforth amendment during consideration of S. 557, and only 
because of these statements and others which have been made by chief sponsors of 
the bill on the floor today, can I support this bill. 

These statements have clarified what could have been a dangerous loophole in 
the Danforth provision. With regard to his amendment, the Senator from Missouri 
said, liThe amendment says that *** a college *** is prohibited from 
discriminating against people who have had abortions or who are seeking 
abortions.1I And the Senator from California, a coauthor of the Danforth 
provision, also stated that the provision was drafted lito ensure that there 
could not be discrimination against women who either are seeking or have 
received abortion-related services. II 

These statements by the authors of the provision have precedence in setting 
the terms of legislative intent and history. And with their statements 
clarifying that this legislation before us today expressly prohibits, and does 
not in any way permit, discrimination against women who have had or are seeking 
abortions, I can support this bill. I regret, however, and do strongly oppose, 
the further diminishment in access to safe and legal abortion included in this 
bill. 

With assurances from the authors of the Danforth amendment, and with the 
clarification provided by floor leaders today, it is now clear that this 

. legislation prohibits discrimination based on·a person1s decision regarding 
abortion -- in scholarships, in housing, in extracurricular activities, in 
student or faculty hire and tenure, and in other benefits offered to students OJ Iit""' .. ' 00'.' ,'". ". '"'''' ,.'""'0' " ", "., "., ". "'" "."" prohibits denial of provision of services related to complications arising from 
abortion under the terms of title IX. 
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harm in order to prove that the plaintiffs were not otherwise qualified under 
section 504 for the job in question. These cases demonstrate that determining 
risk of harm in these situations is well within the capacity of the courts. 

13 

The amendment which we are enacting today concerning contagious diseases or 
infections thus logically and appropriately parallels current law governing the 
risk of harm from employing individuals with other kinds of handicaps. I am 
pleased that our desire to prohibit discriminatory employment policies which are 
medically unjustified is being preserve in such a way that the nature of the 
handicap does not lead to a greater leeway for discrimination. Although, as I 
have noted, this amendment is essentially unnecessary because it restates 
current law, I believe it can serve a useful clarifying function. 

It is unfortunate in my view that the Senate failed to adopt an abortion-free 
bill. House sponsors of ·this legislation could have reported a bill with such an 
amendment in the 98th Congress. However, we knew that abortion was wrongly tied 
to this legislation, and therefore, we urged Senate sponsors to present us with 
a clean bill -- something they were unable to do. 

I do not believe that the Danforth amendment belongs on this bill. But I will 
support the bill, including the amendment, because of the critically important 
statements made by Senator Danforth in describing its purpose and effect. He 
said, and I quote: 

The amendment says that *** a college is prohibited from discriminating 
against people who have had abortions or who are seeking abortions. (135 Congo 
Rec. S. 163, Jan. 27, 1988) 

o 

Senator Wilson, who had a role in drafting the amendment, said that it was 
drafted, 

To ensure that there could not be discrimination against women who either are 
seeking or have received abortion-related services. (135 Congo Rec. S. 227, Jan. 
28, 1988) 

Such assurance, that the Danforth amendment clearly prohibits any covered 
institution from discriminating against a woman who is seeking or has had an 
abortion, is critical to my support of this provision. Whether it be 
scholarships, promotions, extracurricular activities, student employment or any 
other benefits offered to students or employees, under title IX benefits cannot 
be withheld from a student or employee because she received or is seeking an 
abortion. 

Finally, it is important to keep in mind not only what the Danforth amendment 
does, but what it does not do. 

Under its provisions, a covered institution does not have to include the 
costs of an abortion procedure in insurance for its students or employees. 

But does not mean that it can exclude, for example, medical complications 
related to an abortion. Under the Danforth Amendment, Title IX still requires 
those complications to be covered. 

I do not take the loss of health insurance to cover the costs of an abortion 
procedure lightly. Nor do I approve of the Danforth amendment's exclusion of 
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whether they want an abortion or do 
not. And I would encourage them to 
vote' against the Danforth amend­
ment. 

I thank the Chair and I thank the 
majority leader. 

Mr. DANFORTH. What I would like 
to do is ask. unanimous consent to add 
two cosponsors and then proceed for 5 
minutes. 

Mr. BYRD. I pave no problem with 
that. Mr. President. I ask for the yeas 
and nays on the amendment. 

The PRESIDING OFFICER. Is 
there a sufficient second? There is a 
sufficient second. 

The yeas and nays were ordered. 
Mr. BYRD. Mr .. President. I ask 

unanimous consent that I may yield to 
the distlnguished Senator from Mis­
souri for not to exceed 5 minutes for 
the purpose of making a statement 
only and for the purpose of asking 
that additional cosponsors to the 
amendment be added. 

The PRESIDING OFFICER. Is 
there objection? The Senator from 
Missouri. 

Mr. DANFORTH. Mr. President, I 
ask unanimous consent that Senator 
WARNER, Senator PRESsLER-Senator 
THURMOND already Is a cosponSOr­
Senator WARNER and Senator PRES­
SLER be added as cosponsors to the 
amendment. 

The PRESIDING OFFICER. With· 
out objection, it is so ordered. 
~r DANFORTH, Mr. President, 

juY responding to Senator PACKWOOD 
on the question: Do we want to change 
the law? Do I want to change the law? 
The answer to that Question is. of 
course. no, I do not. The law has not 
yet been interpreted to require hospi­
tals to preform abortions. The law has 
not yet been interpreted to provide 
that, for example, Georgetown Univer­
sity funds abortions. to my knowledge. 

My position is that we do not want 
the law to be so construed in the 
fulure and the Dewey, Ballantine law 
firm has written a legal opinion that 
the law might be cpnstrued by a Court 
or by an administrative agency to re­
Quire a Georgetown University to pet­
form abortions or to fund abortions. 

That is the issue: prospectively, in 
the future, do we want to preclude a 
court from making such a decision or 
do we not? My view is that the Con­
gress has never taken a position in the 
past that it is the position of the Gov­
ernment of the United States to use 
the power of the purse to coerce edu­
cational institutions or hospitals into 
either funding or performing abor­
tions. Congress has never done that. 
To my knowledge. courts have not 
done that. The law now is not that 
hospitals must perform abortions. The 
law today is not that Georgetown Uni· 
versity Hospital has to perform abor. 
tions. The law is not noW, today, that 
Georgetown University has to pay for 
people's abortions. 

My position is that we should make 
it clear in this bill that a Federal judge 
in the future or administrative agency 
in the. future is not going to do that. 
We do not believe. as a matter of 
poliCY, that should happ~n. 

Senator PACKWOOD Cited a letter 
from the Justice Department on the 
effect on hospitals. He said it was ol,1t­
rageo·us. But the firm of Dewey. Bal·' 
Ian tine reached precisely the same 
conclusion. And I Quote again from 
the Dewey, Ballantine memorandum 
of law: 

The protections of title IX could be ex· 
tended to a hospital's patients as well as to 
its students and staff. In that case the refus· 
al to perform abortion services for the gen· 
eral public could also be considered sex dis· 
crimination in violation of title IX. 

This is not just the Justice Depart­
ment. This is the De\..,·ey, Ballantine 
law firm that has gh'en me the same 
legal opinion as to what a court can do 
if it pushes this legislation to its far· 
thest extreme. I want to preclude that. 

That is why I have offered the' 
amendment. It will not change the 
law, but, instead. it is taking a very 
clear position that the Congress of the 
United States is not going to force has· 
pitals and universities and colleges 
into doing something which, under the 

yde amendment, we do not do. 
Under the Hyde amendment we 

have decided we are not going to fund 
abortions with the taxpayers' dollars. 
How can we be in a position in the 
Congress of the United States of de­
ciding that a court is going to have a 
free run at compelling hospitals and 
universities and colleges in thei 
health plans and in their medical serv 
ices to do what we in Congress will no 
do? 

What kind of quirky position would 
that be? This really would be the law. 
The bill in its present form, without 
the amendment, would open the door 
to wild changes in the status QUO, in 
the opinion of this Senator. 

The PRESIDING OFFICER (Mr. 
DIXON). The majority leader. 

Mr. BYRD. Mr. President, I suggest 
the absence of a Quroum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. BYRD. Mr. President, I ask 
unanimous consent that the order for 
the Quorum call be rescinded .. 

The PRESIDING OFFICER. With­
out objection. it is so ordered. 

Mr. BYRD. Mr. President. I under· 
stand the distinguished Senator from 
South Carolina wishes to speak. It is 
not my desire to hold the floor long. I 
merely am trying to protect Senators 
for the moment who have amend­
ments they are preparing. 

Mr. President. I ask unanimous con· 
sent that I may yield to the distin­
guished Senator from South Carolina 
for not to exceed 10 minutes for the 

pUrpose of making a statement only, . 
and that I be protected in my right to 
the floor. 

The PRESIDING OFFICER. With. 
out objection, it is so ordered. 

The Sena.tor from South CarOlina is 
recognized for not to exceed 10 tnin. 
utes. while the right of the majority 
leader to the floor is protected. 

Mr. THURMOND. Mr: PreSident, I 
rise in support of this amendment. 

The amendment that has been of­
fered by the distinguished Senator 
from Missouri would merely establish 
that title IX of the Education Amend_ 
ments of 1972 is to be neutral with reo 
spect to abortion. 

Mr. President, each year Congress 
enacts provisions of law that prohibit 
the use of Federal dollars to perform 
abortions. This is Our consistent policy 
and one which has been ruled consti. 
tutional by the Supreme Court. In 
light of this fact, it is ludicrous that 
there is a Federal regulation on the 
books that requires those who receive 
Federal financial assistance to make 
abortion services available. 

One can hardly imagine anything 
more hypocritical than the Federal 
Government making an activity ort 
limits for its own money at the same' 
time it requires others to use their 
money for the same activity. Such hy; 
pocrisy should be erased from the reg: 
ulations and any legislation that ad­
dresses title IX is an appropriate place 
to do so. . .. :: 

Clearly, the title IX regulations of 
the Department of Education on 
tion do not reflect the intent of 
Congress which approved that 
nor do they reflect the 
Congress today. It is 
to describe, as these 
the failure to provide abortion 
as discrimination on the basis 

Quite frankly, Mr. 
having a bit of a 
standing why it is so obje<:tI,m"ble. 
remove this regulatory bl'un.oe,r 
the books. I am not aware of 
who has endorsed the policy that 
ure to provide abortion services 
form of sex discrimination. In 
a response to a written 
mitted by Senator HATCH, 
Smeal. president of the Nationa~ 
nization for Women, Inc., stated. 

To t.he best of my knowledge. 
not. to date taken a poliCY position 
failure to provide abortion services \s 
of sex discrimination. 

In responding to the s\'~m,:e;~~'~\:~l Marcia D. Greenberger, 
torney of the National 
Center. stated: 

To the best of my knowledge 
the National Women's Law 
never taken the position. as a. 
policy not the l~ that failure 
abortion services is a-form o( seX 
tion. 



250 CONGRESSIONAL RECORD-SENATE January 27, 1988 
ever the administration is, whether or 
not to grant the religious exemption. 
It is perfectly possible to construe it 
very narrowly and simply not act on it 
or not grant the exemptions. 

Mr. NICKLES. ·1 do not know how 
many exemptions the Carter adminis­
tration did or did not grant. 

Mr. DANFORTH. I think It Is zero 
or very close to zero. 

Mr. NICKLES. I would not be sur­
prised. 

I think the Senator is making an 
outstanding comment. It is certainly 
not a policy that should change on ad­
ministration philosophy. 

Mr. DANFORTH. The Senator men­
tioned St. Anthony Hospital. Maybe it 
has a nursing program which would 
bring It wlthtn reach of this bill. con­
ceIvably. Does the Senato'r believe 
that the administrators of St. Antho­
ny Hospital in Oklahoma should be in 
a position of going through an admin­
istrative officer of the Federal Gov­
ernment and begging for an exemp­
tion so that the hospital would not 
have to perform abortions? Is that the 
position we should put them in? 

Mr. NICKLES. I think the Senator 
is making an excellent point. Adminis­
trators of hospitals have a lot of im­
portant work to do. and this should 
not be added, not to mention the fact 
of the litigation that this would 
expose them to. That is dollars and 
services and time that could be better 
used in servicing their patients. in­
stead of fighting legal battles and 
class-action suits. 

Mr. DANFORTH. Let us say that 
Georgetown Hospital would have to go 
to the Department of Education. It is 
demeaning and it is a tenuous position 
to be put into. if Georgetown Universi­
ty or St. Anthony Hospital. or St. 
Mary's Hospital in St. Louis, or what­
ever, has to go to a Federa.l bureaucrat 
and say: "Please, Mr. Bureaucrat. out 
of the kindness of your heart construe 
the religious exemption in a way that 
is beneficial to me." 

The Dewey, Ballantine opmlOn 
pOinted out very clearly that the reli­
gious exemption can be very tightly 
construed and It is not rlght-I think 
the Senator will agree-it is just not 
right to put religious hospitals or hos­
pitals that are affiliated with universi­
ties in the position of pleading for an 
exemption which can be granted or 
denied at the discretion of the admin­
istrative officer. 

Mr. NICKLES. I think the Senator 
is exactly correct. 

Again when you think of the issue 
and how important it is to various in­
stitutions to take the issue of abortion 
in Georgetown or I mentioned St. An­
thony's, and I am sure again all Sena­
tors have other similar type institu­
tions. the issue is so important to a lot 
of their strong beliefs. that we are not 
talking about a minor issue of whether 
or not something is approved, an :in-

surance claim or something. We are 
talking about very significant changes 
in policy that should not really be at 
the whim of any particular adminis_ 
tration as it changes from time to 
time. 

Why in the world would we in Con­
gress mandate the hospitals that they 
have to provide services and fund serv­
ices. whether it be insurance or pro­
vide 'those services, when we in Con­
gress through the Hyde amendment 
say we are not going to fund them. we 
did not fund abortions with Federal 
taxpayers' dollars, but yet we would be 
requiring those institutions to provide 
that service? 

r. President, the final point I want 
to make-and we have a lot of people, 
probably a strong majority in this 
body who would like to see this piece 
of legislation pass-I am confident 
that if the Danforth amendment does 

, not pass. that the Civil Rights Resto­
ration Act of 1987 will not become law. 

I do not know if it has been read or 
not. but I will read to you comments 
that the President has stated, which 
gives me a great deal of confidence 
that the President will veto the bill if 
the Danforth amendment is not 
passed. 

On July 30. 1987. he addressed per­
sons active concerning the Grove City 
issue and I will read what the Presi­
dent had to say. This is President 
Reagan on July 30,1987. He said: 

I want, third, to restate our firm opposi· 
tiO:l to the so-called "Grove City" legisla· 
tion sponsored by Senator Kennedy, This 
bill-So 557-would mean that hospitals and 
colleges receiving federal funds. even those 
wlt.h religiOUS affiliations, would be open to 
lawsuits if they failed to provide abortions. 
In other word. the legislation would virtual­
ly force these institutions to provide abor­
tion on demand. 

The President goes on: 
I don't mInd telling you. this one really 

touches my temperature control. I don't 
want to get started, but let me just say this. 
As far as I'm concerned, every member of 
Congress should oppose this pro-abortion 
federal Intrusion .••• 

He goes on to say: 
We support an amendment offered by 

Senator Danforth-an amendment that 
would eliminate the pro-abortion aspects of 
that legislation. As 1 said before. this Ad­
ministration will oppose any legislation that 
would require individuals or institutions­
public or private-to finance Or perform 
abortions. 

Mr. President, I am confident that if 
the Danforth amendment is not 
a.greed to, the President will veto this 
entire bill. 

So for the proponents of this legisla­
tion, I would think that they would 
like to see the Danforth amendment. 
which would just guarantee those in­
stitutions the right to perform abor­
tions or the right not to perform abor­
tions. agreed to. 

Mr. President, I conclude my state~ 
ment. Again, I would urge the adop_ 
tion of the Danforth amendment. 

I think If we fail to adopt the Dan_ 
forth amendment, it would be a very 
serious mistake. 

Mr. President. I yield the floor and 
suggest the absence of a quorum. 

Mr. PACKWOOD addressed the 
Chair. 

The PRESIDING OFFICER. WOUld 
the Senator from Oklahoma withhold 
that last motion? 

The clerk will call the roll. 
Mr. PACKWOOD. I asked for recog. 

nition, Mr. President. 
He yielded the floor. 
Mr. NICKLES. No. I suggested the 

absence of a quorum. 
The PRESIDING OFFICER. The 

Senator from Oklahoma has suggested 
the absence of a quorum. 

The clerk will call the roll. 
Mr. WEICKER. Mr. President. will 

the Senator yield for a parliamentary 
inquiry? 

I would like to have the record read. 
back. 

Mr. DANFORTH. Regular order Is 
correct. 

Mr. WEICKER. The Senator yielded 
the floor and then said he suggested ' 
the absence of a quorum. 

I would like the record read back. 
Mr. PACKWOOD. I believe the Sen. 

ator from Connecticut is right. The 
Senator from Oklahoma had yielded 
the floor. 

Mr. NICKLES. No. I suggested the 
absence of a quorum. 

Mr. PACKWOOD Could we have"· 
the RECORD read? 

The PRESIDING OFFICER. I un· 
derstand that. The quorum call is in 
progress. The Senator from Oregon is' 
recognized. ; 

Mr. DANFORTH. I object. 
The PRESIDING OFFICER. 

tion has been heard. 
The clerk will call the roll. 
The assistant legislative clerk 

ceeded to call the roll. 
Mr. PACKWOOD. Mr. President. 

ask to dispense with the further 
ceedtngs under the cal! of the quonlDl .. 

Mr. DANFORTH. I object. 
The PRESIDING OFFICER. 

tion is heard. 
The assistant legislative clerk 

sumed the call of the roll 
Mr. METZENBAUM. Mr. President. 

I ask unanimous consent that the 
quorum call be suspended, 

Mr. DANFORTH. I object. 
The PRESIDING OFFICER. 

is objection heard. The clerk will 
tinue to call the roll. 

The legi.&lative clerk resumed 
call of the roll and the following 
tors entered the Chamber and 
swered to their names: 

Adams 
Byrd 
Danforth 
DiXon 
Hatch 

[Quorum No. 31 
Inouye 
Kennedy 
Metzenbaum 
Nickles 
P~ood 

Reid 
Stennis 
We\cker 
Wirth 
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It. is not just a substitute or different colleges and unive~sities which haveutate of the law or that the state OJ 
words for the same thing. It undoes some sort of teachmg program, such the law before the Supreme Court d~ 
what my amendment tries to do. as a nursing program. that that combi- cided the Grove .City c~e ,,:as one that 

Now. Mr. President, I would be absa- nation of events. that cluster o~ compelled unwilling. institUtions to 
lutely delighted to work with the rna- events, would open the door for a either perform abortIOns or to finance 
jarity leader and with people on the court to create an interpretation abortions. 
other side, and just get a vote at some which is not now the law and which Mr. BREAUX. I thank the Senator 
time certain on my proposition. I has not been the law.· Mr. LUGAR. Mr. President, I rise U; 
really think I am entitled to that. to It J:1as never been the case before speak on behalf ?f the amendment of. 
the basic proposition of whether we that It co.uld ?e argue~ that George· fered by the sentor Senator frorn. Mis. 
want to compel organizations, institu· town UOlversity HOSPital could be souri. I am pleased to be a cosponsor 
tions, to either fund or provide abor- forced to perform abo.rti?ns. Accor~ing of this important amendment· which 
tions that they do not want to do. I am to the Dewey, Ballantme law f~rm, has been carefully written to ensure 
willing to do it. I would suggest some that could be a~g~~d, and there IS a that the bill before us. if enacted into 
Senators are missing tonight. We can reasonable posslblltty that a court law. will not be construed in a manner 
do it, say, at noontime, 1 o'clock, 2 would so hold. So that really is the adverse to human life. 
o'clock tomorrow. have a time certain. issue.. . . Mr. President, some may argue that 
not get bogged down in a lot of amend· The iss,:!e IS not c~angmg some prior this amendment is not needed. For 
ments, a lot of procedural ri~arole, la~. The Issue is ac~mg now to prevent this reason, it is suggested that CUr­
and that .would be my suggestIon to a bizarre resu.lt. WhICh the Dewey. Bal- rent policy on the termination of preg. 
the majority leader. lantine ~aw fIrm and the ~epartment nancies will not change. I wish this 

Mr. BREAUX. Mr. President, will of Jl7stIce hav~ both sa~d, and the were true. Sadly-it is not. 
the Senator yield for a Question? Amer.lcan HospItal AsSocIatIon have Under the current regulatory pOlic 

Mr. DA~FORTH. Of course. all sal.d, ~ a matter of fact. is a reason- governing Federal assistance for edi 
Mr. BR~AUX. I would like to ask a able lIkelIhood to occur. , cation, schools receiving Federal _ 

question because I am really not cer· Mr. BREAUX. If the Senator WIll sistance have been re uired to maa!3 
tain of the answer, in the sense that I yield for a following Question, I do not b t' ' 'I Qbl t t d ke 
have heard there are some areas that want to delay the Senate on this a or Ion servIces aval a e 0 s u ,ents 
would be affected by the Senator's matter, but my agreement with the and to employees. No exemption IS al­
amendment that are outside of the Senator from Missouri is that this bill lowed-unless a school can prov~ that 
confines of the existing bill that the should be abortion neutral in the they are controlled by a relIgious 
Senate is now considering, that there sense we do not make any declaratory body. As a result. the r~gul.ations have 
would be existing regulations in fact judgments one way or the other on b~en used,to forc~ institutlOns to pro­
that are in place, that the bill does not the abortion issue. But I think what I VI?e abortlo~S agalns~ clear mora.l con­
address in any way. am getting from the author of the SCIence, ~n~ 10 violatlon of the hIStori-

If the amendment of the Senator amendment is that by adopting his ~al conYlctlOns of many independent 
from Missouri were in effect adopted amendment. he is in fact recommend- l?stitutlOns. which ~ave been estab­
then changes would be made in those ing and perhaps mandating some hshed on relIgious pnnciples. 
existing regulations that the bill does changes in how abortion is treated in Whatever a Senator may feel about 
not address. Can the Senator conunent some of these institutions. So, to me it the merits of this particular regula­
on that? seems that he is taking it out of the tory policy. all must agree that it is 

Mr. DANFORTH. Yes; I would be area of neutral and abortion neutral controversial and divisive. Until now, 
happy to COmment on it. There was no because he is in fact making some that controversy has at least been lim­
law until 19'12. In 19'12 Congress changes in some other areas of how fted to educational institutions, If the 
passed the title IX of the Education abortion is handled. current legislation does not assure 
Act. Title IX was passed a year before It seems to me it is hard to argue abortion neutrality·, the controversy 
Roe versus Wade was decided. Clearly that it is abortion neutral if in fact which now attends Federal policy in 
there was no intention at the time for changes are required by the Senator's the area of education will be spread to 
Congress to mandate abortions or in· amendment. every other area of pubUc policy en­
surance coverage of abortion. Mr. DANFORTH. But I believe it is deavor. Therefore, I ask my col-

In 19'15, the Department of Health, aboruon neutral because it really is leagues, and I ask the American 
Education. and Welfare promulgated a not now the law that says a church·re- people: 
regulation and that regulaton equated lated hospital can be compelled to per- Is that what we intend to do with 
the unwillingness to perform abortions form abortions. After the HEW deci- enactment of this bill? 
with sex discrimination. That issue, to sion regulation in 1975 which equated Is that what we should do? 
my knowledge, was never litigated. sex discrimination with the refUsal to For me it is clear that we should not. 
The law was really unformed. Then fund abortions in health plans, it is This body is deeply divided on the 
came the Grove City case and the true that some colleges and universi- issue of abortion. This body is divided, 
eff~ct of the Grove City case was to ties changed their health plans and and the American people are divided. 
moot out those regulations because it some terminated their health plans. The debate has gone on for a long 
so narrowly interpreted title IX that it The matter was never litigated; at time. But as long as the American 
really had no effect that is pertinent least I think that that is correct, that people are so obviously divided, we as 
to the situation we are in now, the matter was never litigated. But it representatives of the people must not 

The position that is taken by Dewey, really seems to me that as far as the coerce private individuals or private 
Ballantine-and I recommend the law is concerned Congress has never institutions into providing abortions. 
memorandum and the opinion to any acted to state that the refusal of a pri· Those who wish to provide abortion 
Senator who is interested-the posi- vate party to fUnd abortion is sex dis- services, are c1.lrrently free to do so. I 
tion that is taken by Dewey. Ballan- crimination. Congress has never done do not agree with those who do. I 
tine is that the combination of enact- that. think they are wrong. But they are 
ing a law which would tend to put our To the contrary, Congress has said permitted by law to do as they choose. 
stamp of approval on title IX and with respect to Federal funds in the The bill before us, unless it is amended 
ratify the regulations promulgated by Hyde amendment, that we are not to ensure abortion neutralIty, will 
HEW and apply title IX institution- going to be in the business of funding deny the influence of conscience on 
wide and in fact even to hospitals that abortion, So I really do not believe the abortion issue -to institutions 
are not in themselves affiliated with that it is fair to say that the present worthy of our most profound respect. 
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'used as a way to force institutions to Danforth amendment corrects this There are only two who make that a 

.: either fund or to provide them. gross inconsistency under Federal law. requisite in the whole country today 
The PRESIDING OFFICER. The whereby the Federal Government re- out of thousands of schools and hun-

: Senator from Utah. fuses to fund abortions. reds of religious schools. They are 
" Mr. HATCH. Mr. President, it is crit- Under the Hyde amendment. the Brigham Young University and Catha-
leal that my colleagues recognize that ederaI Government refuses to fund lie University. because they are the 

· the Welcker-Kennedy-Metzenbaum- bortlons, but under this bill as it is only ones completely controlled by re-
· Packwood amendment is nothing but ritten now. colleges, hospitals, and ligious institUtions. All the others are 
_ an empty shell. This particular amend· thers will be forced to fund or per· now going to be subject to title IX reg· 
, ment states only that the act. S. 557, orm abortions. This is an important ulations superseding their own reU­
-shall not be interpreted to require in· hing. gious tenets-it is just that simple­
dividua.1s or irtstitutions to perform or t me just say in that regard. when 'with the defeat of the Hatch amend· 
pay for abortions. But, as the distin· we debated this matter before the ment the last time. 
rulshed Senator from Missouri has so committee. the distinguished Senator I do not think people realize that. 
cogently stated, it Is the eXisting regu- from Connecticut, my friend and a This b11l is so broadly drafted that, 
lations under title IX that must be ad· person for whom I have a great deal of frankly, bureaucrats. with their hostil­
dressed. S. 557 does. in fact. broaden respect. he said this. Just for the ity to religious beliefs. will be tram-
the coverage of title IX and, conse- RECORD I will state: pling all over religious beUefs in these 
Quently, S. 557 expands the coverage schools. 
of the abortion regulations. If you take Federal funds. you cannot I think th . 

You cannot read the bill without deny a person an abortion. The reason why e dlStinguished Senator 
you cannot deny a person an abortion is it Is from Connecticut would have an-

recognizing it expands the law as it ex- legal in the United States of America. The swe d th h d' b 
Isted 1 day before Grove City. But it is re e same way a It een reason why It is legal Is we do not run the Notre Dame. 
the application of the regulations Nation by virtue of our Individual con- Is that correct? 
under title IX that must be changed sciences. We run by vIrtue of the constltu· Mr. WEICKER. To respond to the 
and only the Danforth amendment tional system. That is the answer. pure and 
brings about that change. That is a simple. And It is not goIng to change. distinguished Senator from Utah, and, 

· tact. The fact is-- again. I can only respond as I did 
:. Mr. WEICKER. Would the distin· This is the distinguished Senator before. exemptions can be granted and 
~ cutshed Senator yield for just one from Connecticut-- they are granted. 
-Question? The fact is that the law of the United Mr. HATCH. Not pursuant to this 
-'.- Mr. HATCH. I would be delighted. States of AmerIca says that abortion in cer- bill without my amendment. 
\. Mr. WEICKER. The distinguished tain circumstances is legal. Period. That is it Mr. WEICKER. And they are grant­
Senator from Utah-I thank him for ... that is exactly what the law states ... I ed. And they have been granted to all 

· yielding for a question-sees only the just repeat, so that it is relatively simple. religiously controlled institutions as 
Danforth amendment. that if someone wants to take Federal fUnds far as the public is concerned. So, 

Mr. HATCH. That is right. that you cannot deny the rights of a person again. I think you have stated your 
Mr. WEICKER. Does the distin. under the law. That is It. ThIs In no way im· point articulately and I hope I have 

rulshed Senator from Utah agree that pinges upon your individual conscience· •• mine. But I again have to repeat un· 
the regulations could be changed by as I said before· • •. derlying all of this. yes. to say that 

ex<,cutiveagency itself? Senator HUMPHREY then said: "Will Roe versus Wade is not involved is to 
Lr"~~!4~:.~"T:!:?he answer to that is the Senator yield for a Question?" say that a portion of the law of the 
~ change them, but Does the Senator wish to reQuire land does not have any bearing on 

will Lostant litigation to reen- Catholic University to perform abor· what happened after title IX was en-
them. and we do not know what tions?" acted. I think it certainly does. And 
happen. It probably would have been better that is the law of the land, regardless 

,~ •. ;,,~ •• ,~",also, the second answer to that for him to have used Notre Dame Uni- of how some would like to have it 
only may the agency change versity, so let us substitute Notre changed. 

a subsequent administration Dame. In terms of. No.1, the application of 
them or make them more Senator WEICKER said: "No, I cer· title IX is specific to students and em· 

fact that we have regulations 
exl,wonc:e does not necessarily stop 

being changed one way or 
", __ -.-;"--' and it does not change the 
ll::id"~~:~nJt~;h~a~:t~ would ensure that 
(~ them. 

the attention of the distin· 
from Connecticut. my L',-,,"- comments made before the 

which I thought were 

do that In Just a second. but 
say this: Danforth solves 

~'~:~:~tIt~~iS an abortion·neutral seems to me that it is a 
. It does not impose 

Wade on anybody nor does 
Roe versus Wade from ha\'-

fun force and effect. In short, 

~;~~~~~~~~~~it~{· Packwood -passes. then 
State government 

and would be forced to 
or perform abortions. Only the 

tainly do not want Catholic Universi· ployees, and not the public. What 
ty"-or in this case Notre Dame Uni- those nonreligiously controlled institu· 
versity-"to be reQuired to perform tions are trying to do is get around 
them. The fact is that if Catholic Uni· thIs business by having a lay board of 
versity wants to take Federal funds, trustees and they do not come under 
they cannot deny-they are not forced the law. These are matters which. 
to perform them, but they cannot quite frankly, really we are not getting 
deny an abortion if it is requested." into insofar as trying to reestablish 

Once my amendment went down. what the law was. 
the preceding amendment went down I appreciate the speculations of the 
to defeat-we only had 39 votes. al- distinguished Senator from Utah. All I 
though that is a significant vote-- am trying to do is to make sure that 

Mr. WEICKER. Would the Senator what the law was prior to the Grove 
yield? Catholic University has an ex- City case will be the law again with 
emption. that one point on the definition of 

Mr. HATCH. That is the pOint I was program activity being cleared up. 
going to make personally. Let me just Mr. HATCH. Frankly. that cannot 

- make that point. The reason my be the case the way this bill is written. 
amendment was so important before is Let me say this. and-I will substitute 
because under the law as written in Notre Dame University for Catholic 
this Grove City bill that may pass the University because Catholic University 
floor today. I do not know-under that would be exempt. They do have an ex· 
law. any institution controlled by a reo emption. as does Brigham Young Uni· 
ligious organization is exempt if its versity, the only two schools in the 
tenets conflict with title IX. country that will have the exemption 

-
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if this bill Passes both Houses of Con- guished Senator from Missouri in his science of the insUtution. I think th 
gress and is signed into law. which I amendment. But what I am saying, is a fair position. at 
doubt will happen. So we are going and the Senator will certainly agree, is What we must recognize is that th 
through an exercise here. that this amendment is very clear. is not a question of Whether o·la 

Mr. HUMPHREY stated, "Will the Sen- The very point raised in committee should be able to have an aborUonne 
ator yield for a question? Is the Sena- cannot happen, cannot happen, by the Danforth amendment in no w -
tor willing to substitute Notre Dame virtue of this amendment. at least as prohibits institutions from proVid~Y 
to perform the abortion? They will be far as the law is concerned. abortions if they so choose. Rathe g 
sUbject to this law when it passes." It can still happen under regula- the Q.uestion is whether the Feder!i 

Mr. WEICKER said, "No, I certainly tions, which is the reason why the Government has the right to fore 
do not want Notre Dame University Senator from Missouri has his amend- these institutions to pay for Or per~ 
required to perform them. The fact is ment. fonn abortion services even if to do SO 
that if Notre Dame wants to take Fed- Mr. HATCH. Your point is Roe is against religious belief or Con_ 
eral funds they cannot deny." He goes versus Wade is the constitutional law science. That is the issue here. 
on to say, "They cannot be forced to of the land and supersedes regula- Frankly, there is a glaring irony in 
perform them. They cannot deny the tions. Is that your position? the ff t f this bill On th 
abortion if it is requested," Mr. WEICKER. It certainly is. Roe e ec a . e one hand 

I 'd It versus Wade Is the law of the land. Congress has consistently prohibited sal ," is a lot more than that. the f F d al funds f th 
U d h Mr. HATCH. Then even thIS' law. use a e er or e per_ 

n er t ose title IX abortion regula- f f b ti d th 
ti th h which is a statutory law. even your ormance a a or ons un er e HYde ons ey ave to provide it regardless d amendment and yet under this bill, in-
of their religious beliefs. If those regu- amendment, that oes away with your stitutions that receive Federal assist-
lations stay in force and effect, and amendment because the precedent b 
th Is that Roe versus Wade would take ance would e requIred to pay for Or ere no way it seems to me they do provide abortions. 
not, and this bill passes in its present being the constItutional law of the Specifically, the regulations at issue 
form, then Catholic institutions that land would overrule your own amend- 34 CFR 106.41 and 106.57 require that~ 
are not owned and controlled by that ment. ~ 
church but nevertheless affiliated Mr. WEICKER. Is the Senator A recipient shall treat ... termination of 
with the church are going to have to amending Roe versus Wade? pregnancy and recovery therefrom in the same manner and under the same policles as 
provide abortions as a matter of fact ~r. HATCH... This amendment is any other temporarY disability with respect 
to their students. That is, I think, an a filon neutral and ends the issue, if to any medical or hospital benefit. service 
abomination and I think it flies in the the Senator is wrong that Roe versus plan or policy which such recipient a.dmln1s. 
face of religious freedom." Wade would take precedence. If Roe ters, operates, offers, or participates In with 

Mr. HARKIN said, "Will the Senator versus Wade does, then both of these respect to students admitted to the reclp!. 
yield? I take it if they don't take Fed- amendments would be unconstitution- ent's educational programs or activity. 
eral money then they don't have to," a1. That is pretty stark stuff. 

I said, "Senator, there is hardly any I do not agree with that. It is important to note the S. 557 
entity of any size in this world today Be that as it may, the Senator may and its accompanying legislative hlsto. 
that does not take Federal money be right. ry render these regulations even more 
either directly or lndirectly. There is S. 557 raises serious Questions as to egregious than they were before t~ 
hardly a school in this country today the requirements of public and private bill was proposed. First, the propo­
that does not indirectly or directly institutions with regard to the provi- nents have interpreted these regula­
take Federal funds." sions of abortion services. Let me say tions as meaning that failure to per-

Mr. WEICKER said, "That comment. at the outset that there has been a form or provide for abortion services is 
of course, is the essence of the entire great deal of confUsion regarding the a form of sex discrimination. While 
argument of this legislation. If you are relevance and importance of an abor- this assumption has been argued on 
going to discriminate. you do so with tion neutral amendment to S. 557 the State level in connection with liti­
your own money and on your own which Senator DANFORTH has brought gation involving State equal rights 
hook. You do not do so with Federal to the floor. amendments, this is the first time that 
funds. That underlies everything we To begin, it is appropriate to discuss abortion has been linked to sex dis-
are doing here today." the abortion ne'utral amendment that crimination with regard to these regu-

t take it that Roe versus Wade is the has been offered by Senator DAN- lations or in connection with Federal 
law of the land, a constitutional law of FORTH. The amendment reads as fol- legislation, generally. 
the land, and, therefore. it has to be lows: Second, S. 557 expands the scope of 
imposed on these schools Whether Nothing in this Title shall be construed to title IX and thereby expands the 
they like it or not, and, frankly, will be require or prohibit a.ny person. or public or scope of the existing regulations and 
imposed whether they have any regu. private entity, to provide or pay for any the opportunity for future action con­
latton or not. benefit or service, including the use ot facili· slstent with the misinterpretation that 

ties, related to an a.bortion. Nothing In this 
Mr. WEICKER. Will the Senator section shall be construed to permit a. penal- failure to perform or provide abortion 

yield? ty to be Imposed on any person because services is a form of sex discrlmina-
Mr. HATCH. Let me finiSh my state- such person has received any benefit or tion. For example, the proponents ,of 

menlo I would like not to be Interrupt- service related to a. legal abortion. the bill have acknowledged that the 
ed and I would like to be able-if you It is hard to believe anybody would bill would extend title IX coverage to 
will do it on your own time, I will be vote against that amendment if, in any off-campus hospital which has 
happy to yield. fact, we are trying to go back to pre- any teaching program, such as medical 

Mr. WEICKER. SUre. I would just Grove City. students, nursing students or resi-
comment to assuage the very misgiv- The language of the amendment is dents. 
ings the distinguished Senator from clear. It would not prohibit any public In short, under S. 557, any universi­
Utah has, and they are obviously or private institution from providing ty with students receiving federally 
based on fact. from my own lips, to as- abortion services; such institutions subsidized grants or loans will be re­
suage those doubts being exactly the would have the option to provide abor- quired to apply the abortion regula­
purpose of this amendment that is tion services if they deem such serv- tions in all of its operations. If a uni­
before us now. lees appropriate and desirable. Howev- versity has a teaching hospital and its 

NoW, granted, other misgivings that er, these institutions would not be re- students or employees receive medical 
he has relative to the regulatory quired to provide abortion services care at the hospital. it would be re­
agency are addressed by the distin- when the provision is against the con- quired to provfde abortion services on 
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programs. 
is how far It has 

It is not taking us 
to pre-Grove City. 
in hearings before the 

and Human Resources 
James J. Wilson, city 
the city of St. Louis, MO. 

557 would not only over-
state law that treats 

t. ~~.:~~:~:~~~~from other medl-would invaH-
relationship be­

Louis and Region­
specifically prohib­

j'i;';b;ri •. I~llS being performed by Re-
respect to any patients of 

f'i','';1i;."'li.rtssourt State Statue. 376.B05 
provides in pertinent 

·--:-'CC ••• health insurance contracts. 
policies • • • shan provide 

.; ... !"' .... ~:_ for elective abortions except 
optional rider for which there 

paid an additional premium." . ~;;;~.:e!;~ of S. 557 such as the 
: ~ CivU Liberties Union 

and Planned Parenthood have 
conceded that under the bill. 

abortion regulations 
all educational activities 

teaching hospital. In other 
they concede that hospitals 

required to provide coverage 
if,)~.ab.':t!o."~ in the health benefit 

offer to the teaching 
connected with the 

p"~"!""CnO'nflicts with Missouri 
prohibiting coverage for 

.• !.,~~~~::"~. in group health 
~ hospitals. such as Re­

a staffing or teaching 
a nearby medical 

required to provide 
thereby invalidating 

arrangements such as that 
LoUis and Regional Hospi­

tremendous controversy 
"c.~. __ '-' surrounding the issue 

those who oppose 
a respect for the 
of unborn children. To 
to perform or provide 

"""',,0;,,, sex discrimination is 

In colleges covered by titJe 
been compelled to 
for other stUdents 

stUdent fees. In 
v. Regents 0/ the 

, the Superior 
County relied in 

, .~~~c!e"t's its decision reject­
::;; claim that the unl­

not Compel them to sup­
abortions of other students 

. mandatory student fees As 
stated: . 

I. ~"lm""O"I"mmedical care in connec­
" of pregnancies might 

very well and probably would violate Feder­
al law, Title IX of the 1972 Higher Educa· 
tion Amendments· •• (Erzlnger v. Regents 
of the University of California, No. 458599, 
Superior Court San Diego. Franklin B. Or· 
field. J .. presiding. at pp. 63-64.) 

Moreover, there is strong reason to 
believe that the mandatory abortion 
coverage resulting from enactment of 
S. 557 will go beyond coverage of stu­
dents and employees, As drafted. S. 
557 decimates a significant existing 
limitation on the scope of the title IX 
abortion regulations-that is. section 
901 which provides that the statute 
applies only to "educational" activities 
is altered by S. 577, section 901 would 
exclude noneducational operations of 
otherwise covered hospitals from regu­
lation. S. 557. effectively abolishes 
that limitation by providing that "all 
of the operations" of an entity en· 
gaged in the health care business will 
be covered in their entirety. This indi­
cates that if a hospital is covered at all 
under title IX, S. 557 will assure that 
even Its treatment of patients from 
the general public will be subject to 
the abortion regulaUons. As drafted, 
"all of the operations of" listed enU­
ties, would include health care Institu· 
tions whenever a health care institu­
tion receives any Federal aid. Certain­
ly, it would run counter to the entire 
thrust of the bill to limit the applica· 
tion of title IX, and the abortion regu­
lations, to only a hospital's "educa­
tional activities." No one contends 
that the act's other requirements will 
be limited to students or employees. 

In fact, the coverage of this Issue 
has stilI fUrther ramifications. If a 
health care Institution receiving Fed­
eral financial assistance is part of a 
larger chain, all other institutions in 
that chain are covered even if none of 
the other institutions receive Federal 
assistance. Clearly, S. 557 expands 
abortion requirements dramatically. 

The proponents have suggested that 
Congress or the administration need 
merely rescind the regulations in 
order to correct the concerns raised by 
this issue. Mr. PreSident, that is an in­
sufficient solution to a serious prob­
lem. These regulations were promul­
gated in 1974 and therefore, have been 
on the books for the last 14 years. Any 
reSCission would be met immediately 
with litigation in an attempt to rein· 
state the regulations, The abortion 
regulations represent one agency's 
view of what is required by title IX. 

Administrative revocation of those 
regulations would not bar a court from 
deciding that the interpretation of the 
law reflected in the regulations was 
valid nonetheless and required by the 
statute. Absent congressional amend· 
ment in the form of the Danforth 
abortion neutral amendment, future 
administrations could easily reinstate 
the egregious regulations. Departmen­
tal regulations do not provide binding 
interpretations of Federal law. Judi-

cial interpretations of Federal statutes 
do. In any event, S. 557 effectively 
codifies the title IX abortion regula· 
tions. which would place them beyond 
mere administrative revocation. In 
short. congressional action is required 
at this time to correct the proabortion 
effects of S. 557, 

It may be usefUl to point out the 
views of the proponents of S, 557 on 
this issue. During the Senate Labor 
and Human Resources Conunittee 
markup of S. 557. on May 20. 1987, 
Senator WEICKER stated: 

Just for the record, I'll state, if you take 
Federal funds, you can't deny a person an 
abortion. The reason why you can't deny a 
person an abortion is, It's legal in the United 
States of America. The reason why It's legal 
Is we don't run the nation by virtue of our 
Individual consciences. we run by virtue of a 
constitutional system. That's the answer 
pure and simple. and it isn't going to change 
• ••. It's relatively simple. If someone 
wants"to take Federal funds. then they can't 
deny the rights of an American under the 
law. That's it. This In no way impinges on 
your Individual conscience, as I said before 
••.•. No, I certainly do not want Catholic 
University required to perform them. The 
fact is, if Catholic University wants to take 
Federal funds· •• they can't deny-they're 
not forced to perform them-they can't 
deny an abortion If Its requested. 

Mr. President it is outrageous and 
inconsistent to disallow the use of Fed­
eral fUnds for abortions on the one 
hand and to require those receiving 
Federal funds to pay for or provide 
abortions on the other hand. It is es­
ential that we accept the Danforth 
bortlon·neutral amendment and cor­

rect this glaring problem posed by S. 
57. 
Let me just add one other sentence, 

There are those who think that they 
will be supporting a prolife position by 
supporting the Weicker-Kennedy­
Metzenbaum·Packwood amendment. 
That is not so. The only position on 
the floor this day that can solve this 
problem is going to be the Danforth 
amendment, So we are asking all Sena­
tors who have concerns in this area to 
vote against the Weicker-Kennedy­
Packwood-Metzenbaum amendment, 
We think that it does more harm to 
the debate and problem than it does 
any good, and certainly it seems to me 
does not solve the problems that we 
are trying to address here today. It 
certainly does not solve the expansive 
nature of this bill, that expands the 
law way beyond wha.t anybody 
thought it was back in 1984, before the 
Grove City decision occurred. 

Let me just give 5 minutes to the dis­
tinguished Senator from New Mexico, 
and then turn the balance of my time 
over to the distinguished Senator from 
Missouri. 

The PRESIDING OFFICER. The 
Senator from New Mexico. 

Mr. D0t:iENICI. First, I am not a 
Senator w 0 belIeves that we ought to 
leave the Grove City decision alone. I 
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have cosPOnsored legislation to over­
rule the narrow interpretation of the 
Supreme Court with reference to instI· 
tutlons. I Was an original cosponsor of 
BOB DoLE'S bill of the 98th Congress, 
and the Senator from Oregon Quite 
properly noted that I was nodding on 
that Part-and that part ooly-ol his 
discussion about tnstltutlonwide cover­
age versus a narrow lnterpretation. 

Second. I am fully aware that this is 
not and should not be a discussion of 
whether or not we agree with Roe 
versus Wade. I think my record is' 
pretty Clear; I do not like the decision. 
but I am not the Supreme Court. I am 
a member of the legislative branch. 

Third, it should be eminently clear 
that the law of the land is that the 
U.S. Government will not pay for 
abortions. That is the Hyde amend­
ment. We have had that before us 
enough times Where. regardless of how 
close the vote, it is pretty clear that 
the Congress of the United States­
and I hope and assume constitutional­
ly; nobody has taken that issue to the 
Supreme Court-has said "You will 
not spend taxpayers' money for abor­
tion." I assume that is an appropriat 
exercise of our legislative authority. 
That is point three. We wUl not pay 
for abortion as a matter of decision of 
the Federal Government. 

e had a Choice. to borrow the 
jargon of the day, and Congress elect· 
ed and exercised its right to choose. 
and we said we do not pay for them. 
That is No.3. 

Fourth. if you believe that the 
Grove City decision is too narrow. you 
ought to be down here on the fioor 
trying to enact a bill with legislative 
language that will be passed. be signed 
by the President. and that will sub­
stantia.lly ameliorate the narrow Inter­
pretations of the Supreme Court re­
garding civil rights. Those are my four 
positions. 

Let me take the last one first. I want 
the last one to happen. In my humble 
opinion. there is no chance that it is 
going to happen unless the issue of 
abortion and civil rights is resolved. I 
just do not see how, since it has held 
the House up for 3 years. Can you 
imagine the President of the United 
States signing a btn with the Weicker­
Kennedy-Metzenbaum language In It 
and the rest of this bill as it is, with 
the very first legal opinion out of. the 
box saying you have, by this legisla­
tion, substantially expanded the cover· 
age, and thus the scope for litigation, 
under civil rights of title IX of the 
EdUcation Act as interpreted by de­
partmental regulations. Can you imag­
Ine the PreSident signing that? Can 
you imagine a veto being sustained by 
the U.S. Senate and the U.S. House? I 
just do not believe there Is a chance of 
that. 

Now. Mr. President, it seems to me 
to be-I was going to say the height of 
hypocrisy, but let me make it a little 

bit more mellow-It seems to me to be 
extremely ironic that we wtll not pay 
for abortions, exercising Our free 
choice and voting, and we are about to 
say here today that institutions out 
there in the United States, principally 
medical schools doing a fantastic Job 
for American health, dOing research, 
that we are sitting up here saying that 
an awful lot of them, If they get a 
little tiny bit of Federal money, there 
Is a real chance, says this legal opin­
ion, that in spite of the Metzenbaum­
Welcker-Kennedy language, there is 
going to be a coercive effect of this 
new bill. We are drawing on their deci· 
sions regarding their choice to say, 
"We do not choose to perform abor­
tions. There is somebody up the street 
that might. There is some hospital 
down the road that might. But we do 
not." 

As a matter of fact, it is a civil rights 
issue, a pro-choice issue. in my opln· 
ion. In this case, it happens to be the 
same decision that those who are pro· 
life or right-to-life have come to with 
reference to their positlon on this bill. 

Mr. President, it is very easy for 
me-and I have the greatest respect 
for the Senator from Oregon, who sits 
here, and the Senator from Ohio. who 
is over there. 

The PRESIDING OFFICER. The 
Senator's 5 minutes have expired. 

Mr. DOMENICI. Will the Senator 
yield me 5 additional minutes? 

The PRESIDING OFFICER. The 
Senator from New Mexico is recog· 
nized for an additional 5 minutes. 

Mr. DOMENICl. It is very simple for 
me to see what is occurring. Let me 
couch it this way: Those who say vote 
for Metzenbaum are asking us to 
dodge the issue Instead of deciding the 
issue. That is a very, very simple 
point-dodge the issue and be able to 
say that, as to the four comers of this 
new legislation we have addressed the 
issue. But as a matter of fact you 
cannot separate title IX of the Educa­
tion Act from this. So we are not de­
cidmg the issue. We have grown noto­
rious as a Congress for not deciding 
issues. We have grown to the point 
where our people expect litigation 
from our legislation because we do not 
want to decide in clear, plain English 
language. 

I hope those in this body who think 
they are going to dodge instead of de­
ciding this issue wUl at least listen to 
part of this morning's debate because 
it is unequivocal to this Senator that 
this legislation before us has In mind 
affecting title IX of the Education Act 
in some way or another. 

Now, we would be told to not worry 
about it, it is something else, just 
worry about the four comers of this 
bill-dodging the issue instead of de­
ciding it so those who think we are 
saying to our institutions, our medical 
schools and derivatives of those medi­
cal SChools, "We are protecting you be-

cause we adopted thls language and if 
you do not want to perform abortions 
you are not harming anYOne, you are 
not violating Roe versus Wade. they 
can go somewhere else and have 
them." If they think they are going to 
tell people that is what we decided 
they dodged it. And they will have 
people lltlgatlng from now until it fi_ 
nally gets to the Supreme Court-on 
average 5 years-while people out 
there are saying what does it mean 
with reference to title IX, which now 
has a broadened institutional effect 
according to the very first legal opln. 
ion out of the box. 

And I do not think anYbody asked 
them how to decide. Let us send it to 
five more lawyers, even if we got a 
three-to-two decision-three lawyers, 
good ones saying we agree with this 
one and two do not-It is precisely the 
point the Senator from New MeXico is 
making. Let us make It clear. I guaran. 
tee my fellow Senators, if you are" 
going to vote for the Metzenbaum_ 
Weicker-Kennedy amendment. and 
say we made it clear. we protected 
choice of institutions to deny 
tions because nobody is hurt, 
really have not, you have dodged it. 

I thank the Senator for yielding. 
The PRESIDING OFFICER. 

yields time? 
Mr. METZENBAUM addressed 

Chair. 
The PRESIDING OFFICER. 

Senator from Ohio. 
Mr. METZENBAUM. Mr. Pr,,.ideni." 

how much time is left? 
The PRESIDING OFFICER. 

proponents have 20 minutes; the 
nents have 14 minutes and 51 s~:'::~~~~1 

Mr. PACKWOOD. I Yield 10 n 
to the Senator from OhIo. 

The PRESIDING OFFICER. 
Senator from Ohio. 

Mr. METZENBAUM. Mr. Pre,sid,en~: 
let us not confuse the issue. 
say that which is not so is so, 
us not say that that which is so 
so. 

The manager of the bU1, 
HATCH, in opposition, talks 
expansion of the rights and 
tions of medical schools. The 00 ••• .., __ ., 

tee report addresses itself to 
issue. It says "title IX covers only 
dents and employees and does 
reach the public at large." How 
Senator from Utah can come to 
conclusion that it the 
at large in spite of that 
by the committee 
me to understand. 
on to state that, 
that the bill would require 
provide abortion services to 
0.1 public are false." 

Yet in spite of that, a member of 
committee comes on the floor ana s~ 
it just is not so. Then we hear 
strong" argument made by our 
from New Mexico. who says we 
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have been ordered. The clerk will call 
the roll. 

The legislative clerk called the roll. 
Mr. CRANSTON. I announce that 

the Senator from Tennessee [Mr. 
GORE). Is necessarily absent. 

I also announce that the Senator 
from Delaware [Mr. BIDEN] [s'--absent 
because of illness. 

I further announce that, if present 
and voting, the Senator from Tennes­
see [Mr. GORE] would vote "yea." 

Mr. SIMPSON. I announce that the 
Senator from Kansas (Mr. DOLE] is 
necessarily absent. 

I also announce that the Senator 
from Alaska [Mr. MURKOWSKI] and 
the Senator from Wyoming [Mr. 
WALLOP] are absent on official busi­

ness. 
I further announce that, if present 

and voting, the Senator from Wyo­
ming [Mr. WALLOP] would vote "nay." 

The PRESIDING OFFICER (Mr. 
WIRTH). Are there any other Senators 
in the Chamber desiring to vote? 

The result was announced-yeas 55, 
nays 40, as follows: 

[Rollcall Vote No.8 Leg.] 

YEAS-55 
Ad..,. Glenn Packwood 
Baucus Graham Pell 
Bentsen Harkin Pryor 
Bingaman Heflin Riegle 
Bradley Heinz Rockefeller 
Breaux Hollings Rudman 
Bumpers Inouye Sanrord 
Burdick Kassebaum Sarbanes 
Byn! Kennedy Sasser 
Chalee Kerry Simon 
Chiles Lautenberg Simpson 
Cohen Leahy Specter 
Cruuton Levin StaUord 
D'Amato Matsunaga Stevens 
Daschle Metzenbaum Welcker 
Dixon Mikulski Wilson 
Dodd Mitchel! Wirth 

"''''' Moynihan 
Fowler Nunn 

NAYS-40 
Annstronl Grassley Nickles 
Bond Hatch Pressler 
Bo"'n Hatfield Proxmire 
Boachwltz Hecht Quayle 
Cochran Helms Reid 
Conrad Humphrey Roth 
Danforth Johnston Shelby 
Deconclnl Karm,s Stennis 
Dornenlcl Kasten Symms 
Durenberrer LUlar Thurmond "".n McCain Trible ..... McClure Warner 
0"" McConnell 
O,~rn Melcher 

Blden 
NOT VOTING-5 

Do,. Gore Wallop 
Murkowskl 

So the amendment (No. 1393) was 
lIteed to. 
.;.~ WEICKER. Mr. President. I 

. tb to reconsider the vote by which 
", (~amendment was agreed to. 
l"'o~eMETzENBAUM. Mr. President, 

: ',' ;.The to lay that motion on the table. 
'creed motion to lay on the table was 
. to. 

AMEl'fDIfENT NO. 1392 

(Purpose: To ensure that the bUl does not 
require that persons. or public or private 
entities receiVing Federal funds perform 
abortions) 
The PRESIDING OFFICER. Under 

the previous order, the Senator from 
Missouri is recognized for the purpose 
of offering an amendment pursuant to 
the unanimous~consent agreement of 
last night. The time will be evenly di­
vided between now and 2 o'clock. 

Mr. DANFORTH. Mr. President, I 
call up my amendment. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Missouri (Mr. DAN­

FORTH) proposes an amendment numbered 
1392. 

At the appropriate place add the follow­
ing: Notwithstanding any provision of this 
act or any amendment adOPted thereto. 

NEUTRALITY WITH RESPECT TO ABORTION 

SEC. 909. Nothing In this title shall be con­
strued to require or prohibit any person. or 
public or private entity, to provide or pay 
for any benefit or service. including the use 
of facfllties. related to an abortlon~ Nothing 
in this section shall be construed to permit a 
penalty to be Imposed on any person or indi­
vidual because such person or individual is 
seeking or has received any benefit or servo 
Ice related to a legal abortion. 

The PRESIDING OFFICER. Recog­
nizing the Senator from Missouri. the 
Chair will once again ask that Sena­
tors who wish to converse please retire 
to the Cloakrooms. The Senate will be 
in order. 

The Senator from Missouri. 
Mr. DANFORTH. Mr. President. I 

ask unanimous consent that Senator 
NICKLES be added as a cosponsor of 
this amendment. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

Mr. DANFORTH. Mr. President, 
during the last vote, a number of Sen­
ators came up to me and asked my 
thoughts on how that vote should go, 
and my response was it did not make 
any difference. So I know that some 
Senators who intend to vote for my 
amendment voted for the Metz­
enbaum amendment, some Senators 
who intended to vote for my amend­
ment voted against the Metzenbaum 
amendment. My own view, as I stated 
on the floor during the debate on the 
Metzenbaum amendment, was that it 
was very much like a motion to in­
struct the Sergeant at Arms. It was a 
rollcall vote. but it had no content at 
all. It was a rollcall vote that purport­
ed to touch on the question of wheth­
er or not the Government is going to 
mandate abortions, but in point of fact 
it did not in any sense prevent the 
Government or some court from man­
dating abortions or abortion coverage. 
It did not provide any cover Whatever 
for Senators who voted on it. Some 
people might say, "Well, is it some sort 
of compromise? Was the Metzenbaum­
Weicker amendment some kind of 

compromise on the issue before us?" 
The answer is no, it was not any com­
promise. It was not half a loaf. It was 
not a sUce. It was not a crumb. It was 
an absolute zero. It did not matter 
whether it was cast or not, because it 
had absolutely no legal effect on the 
issue that has been raised by my 
amendment. 

That is not simply my conclusion. 
When the language of the Metz­
enbaum amendment was available, I 
asked for two opinions, one from the 
Justice Department and one from the 
Dewey, Ballantine law firm. I received 
both of those legal opinions today. 
Both of them stated that from the 
standpoint of the basic question of 
whether or not abortions or abortion 
coverage is going to be mandated, the 
Metzenbaum amendment had no legal 
effect. 

The Dewey, Ballantine opinion, 
which is dated January 27, after set~ 
ting forth the Metzenbaum amend~ 
ment, states, "Based on our review of 
this proposed amendment, we con­
clude that it would not solve the prob~ 
lem identified in our earlier memoran~ 
dum. The proposed amendment de­
clares the Civil Rights Restoration Act 
itself does not require the funding or 
performance of abortions. It is silent, 
however. on the possibility, which was 
the subject of our earlier letter and 
memorandum, that title IX and regu~ 
lations promulgated under its author~ 
ity could require the funding or per­
formance of abortions. Moreover. since : ...... 
the Civil Rights Restoration Act 
would overturn the Supreme Court's 
decision in the Grove City case and 
thus extend the reach of title IX, the 
danger would remain, despite the pro­
posed amendment. that institutions 
duly brought under the authority of 
title IX would also be required to fund 
or perform abortions for students. em­
ployees, and even the general public as 
described in our earlier letter." 

Mr. President, the State of the bill 
as it now exists before the Senate, 
with the Metzenbaum-Weicker amend­
ment which was just added, is that it 
remains a very live possibility that an 
administration or a court could require 
hospitals to perform abortions and 
could require health plans of colleges 
or universities to fUnd abortions. 

Now, if that is the result that we 
want, if we want that possibility to 
stay alive, then the thing to do is to 
vote against the Danforth amend­
ment. If it is the decision of the 
Senate of the United States to leave it 
up to a Federal judge. to enter an 
order requiring abortions performed at 
Georgetown University Hospital, to re­
quire abortlon coverage under the 
health plan at Notre Dame University, 
and so on. if that is the intention of 
the Senate, let us leave it open. Let us 
reaffirm the regulations under title IX 
and kick the buck to the courts. 



352 CONGRESSIONAL RECORD-SENATE January 28. 1988 
If, on the other hand. it is the posit going to force you to conduct abor­

tion of the Senate that we should pre· t' os? 
elude that possibility in a court declo NoW. the great paradox is that the 
sian or in a future regulation, then we ongress will not even fund abortion 
should adopt the Danforth amend. nder Medicaid unless the life of the 
ment. That is the very simple issue other is in danger. and yet here we 
before us. Regulations under title IX ave a clear-cut attempt to force 
of the education amendments identi- hurch-related institutions to do what 
tied sex discrimination with the retus- e have prohibited under Medicaid. So 
at to perform Or to provide abortions. u can trY to make this a technica 
The bill in its present form expressly question. You can cloud it and go back 

t'fi th home and say we were neutral on this 
ra 1 es ose regulations. No language subject; it was unclear before. We left 
in a committee report to the contrary it unclear. 
undoes the expressed language in the 
bill Itself. So if we in the Senate want The pOint of this amendment is that 
to ratify a regulation that Identifies it ought not be unclear. There ought 

I h to be no doubt in anyone's mind that 
refusal to perform abortions w t sex Baylor University should not be forced 
discrimination. and if we want to 
extend that interpretation throughout to fund something they fundamentally 
universities. to unIversity hospitals. to oppose. If you vote against this 

amendment, you are voting against 
hospitals that have internship pro- that basic guarantee. 
grams flowing out of those universi- I yield the floor. 
ties, and to other hospitals which have Mr. METZENBAUM. Does the Sena. 
any teaching program at all. if we tor from Texas understand that-­
want that kind of expanded interpre· The PRESIDING OFFICER. The 
tation, then vote against the Danforth '. time of the Senator from Tex,as has 
amendment. expired. Who yields time? 

~
I think it would be an absolute out· Mr. HATCH. Mr. President. how 

rage for the Senate, the Congress to much time do I have remaining? 
force on Georgetown or Notre Dame The PRESIDING OFFICER. The 
or the city of St. Louis or wherever a Senator has 9 minutes 44 seconds. 
polIcy that under the Hyde amend· Mr. HATCH. Let me yield 2 minutes. 
ment we do not support ourselves. The PRESIDING OFFICER. The 

We do not fund abortions. We have time is under the control of the Sena­
made that decision. 1 do not under· tor from Missouri, Senator DANFORTH. 
stand why the Senate at this point Mr. DANFORTH. Mr. President, I 
should force even church· related col· yield-how long would the Senator 
leges and hospitals to do what we will like?-2 minutes to the Senator from 
not do ourselves. Nebraska. 

Mr. President. I yield 2 minutes to The PRESIDING OFFICER. The 
the Senator from Texas. Senator from Nebraska is recognized 

The PRESIDING OFFICER. The for 2 minutes. 
Senator from Texas is recognized for 2 Mr. EXON. 1 thank my friend from 
minutes. Missouri. I thank the Chair. ff" GRAMM. Mr. President, 1 will Mr. President, this is one of those 
be def. What we have seen here is ex- votes in the U.S. Senate for which it is 
actly the same kind of sham that has extremely easy for this Senator to cast 
outraged the American people for and support the Danforth amend­
years about this greatest of delibera· ment. The case has been adequately 
tive bodies. We have a clear-cut issue made in previous arguments before 
before us. The issue is as simple as any this body. And I will not attempt to 
issue can be: Do we want to make it rehash those statements. Suffice it to 
clear that under title IX, with the ex· say unless the Danforth amendment 
pansion that is being contemplated, becomes law we are leaving an unan· 
Baylor University and Notre Dame do swered question that should not be 
not have to fund abortions or to per· -- left unanswered in this very, very 1m· 
form abortions in their medical facili· portant civil rights legislation. 
ties? I hope that all of the Members of 

Now, you can beat all around the this body will recognize and realize 
bush. You can try to confuse the issue that the Danforth amendment is very 
all you want. You can say, well, let us simple, it is very straightforward. It 
leave it undetermined as it is in the simply says that we should not be in a 
current law. But when you get down to position of forcing any institution reo 
the bottom line, when you vote on the gardless of its association to do some· 
Danforth amendment. there is only thing for which the fundamental 
one issue: Do we want to leave it open tenets of that institution-and funda· 
to some Federal judge to come along mental beliefs that many of us share­
and say to Baylor University or Notre should not be put in jeopardy on a 
Dame or St. Mary's or any other pri· whim of one Federal judge at some 
vate, church-related college in Amer· time in the future. 
ica that although the fundamental It is a clarifying amendment. It 
teachings of your church are totally states clearly what we should do. I 
opposed to abortion, we are going to appeal to all of my colleagues to sup­
force you to fund abortion and we are port the Danforth amendment. It will 

do nothing in the opinion of this Sena. 
tor. and legal scholars that I hay 
talked with. to harm or weaken th~ 
amendment that we are gOing to vote 
on, the bill itself, whiCh has to do Wlth 
civil rights. I hope we will pass the 
Danforth amendment. 

The PRESIDING OFFICER. The 
time of the Senator has expired. Who 
yields time? 

. Mr. DANFORTH. Mr. President I 
reserve the balance of my time. • 

The PRESIDING OFFICER. Who 
yields time? 

Mr. METZENBAUM addressed the 
Chair. . 

The PRESIDING OFFICER. The 
Senator from Ohio. . ': 

Mr. METZENBAUM. Mr. President 
first I would hke to point out to tny 
friend from Texas that Baylor Univer; 
sity is specifically exempted under the . 
religious tenet exemption. So his argu .. 
ment in connection with that universl. 
ty is not applicable. 

Second, I want to point out that If 
you vote for our amendment, the 
Packwood· Kennedy· Weicker . Metz­
enbaum amendment, you will be undo. ' 
ing that amendment 100 percent be:' 
cause that amendment provides 
"Notwithstanding any other pr<DvisioIO· 
of the law or any other provision in 
this bill." So if you voted with us arid 
now you vote for the Danforth anlerld,:. 
ment, you've totally turned aT<""'"" 
would be a 100·percent change in 
I hope those who have seen fit· 
stand with us by 55 votes will see fit 
reject the Danforth amendment. 

The big question is whether we 
going to have a civil rights bill or 
abortion bill. We have made it 
our previously offered annelodJllle.nl 
now in the bill that this is a 
rights bill and we do not want it to 
encumbered with abortion issues. . 

If you vote for the Danforth 
ment. you will have voted for larlgu~ 
that totally negates the i' ~I)a~~~:;.:~~ 
amendment, or at least 
which would appear to do so 
face. That is the intent of the 
forth amendment. I hope it does 
But I am afraid that it will. 

The amendment offered by the 
ator from Missouri is also prob:ienlat\ 
because it does not or'eclu,ie 

sition of a pena~t~y;1o~n~~a~~.~~;~~~~~ has a legal abortion. The 
says nothing in the 
". • • shall be to 
penalty to be imposed on any 
• • • because such person • • • 
ceived any benefit or service • C'~""C ; 
a legal abortion." 

That language is extremely 
It says nothing in the anlen.d,."el 
that permits a penalty 
guage does not prohibit a pe,na.lty 
discrimination against a w"man 
has had an abortion. For ,;:~:r~~:~~; 
woman who has had an l'I 

who has been cou!lseled for 

t·,. 
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can be excluded from scholarship pro­
grams, .student employment. or even 
enrollment in classes. The Danforth 
amendment not only permits this dis­
crimination but it also may encourage 
lnstitutions to treat women differently 
because they exercise their constitu­
tional right. 

If we pass this ~mendment, we sanc­
tion discriminatlOn against women 
who exercise their constitutional 
right. So this civil rights bill which we 
have Introduced to expand the civil 
rights of all people would sanction dis­
crimination against women. So I think 
It Is fair to say that a vote for the 
Danforth amendment is a vote for dis­
crimination against women. We say 
that is inappropriate. 

Another problem with the Danforth 
amendment is that it changes title IX 
to permit discrimination against 
women as the medical services provid­
ed to them. The Danforth amendment 
says that "Nothing in this title shall 
be construed to require or prohibit 
any person or public or private entity 
to provide or pay for any benefit or 
service including the use of facilities 
related to an abortion." 

This language means that if a uni­
versity provides a medical service and 
that service has doctors who are ethi­
caJly required to counsel patients on 
medical options, it would not be dis­
crimination to fail to counsel pregnant 
women on all options. What we say 
when we pass the Danforth amend­
ment is that women are not victims of 
dlscriminatlon when they are denied 
a111nfonnation about their options in­
cluding the option of abortion. 

The discrimination that the Dan­
forth amendment sanctions is the kind 
of discrimination that reduces women 
to less than full human beings because 

'_ It denies women the information they 
. need to make an important medical 

is not even a life of the 
, ;~~:~;e~Xt~cePtion in the Danforth 

And a woman could be 
death from pregnancy 

~;~:~~~!:~;~I and under the Danforth 
~ could be denied a life­

!,oo~L1on. A man who is bleed 
d~~~.';'I~~,tk;~ be saved. That, to me ii against women. 

already said we do not want 
about abortion. We 

Inclical<,d we want to move for-
the Grove City legislation 

;::~~"on. I Would hope that my col-
~Ierldr~;,;ntot undo the impact of 
.. which we just passed. 

What this amendment would 
mUch more important than 

. ~~!m.li;,;,tI~.;m;;endment would permit 
" against women in this 

how wrong it 
. in a civil rights bill 

'~:ili:i~'IW;;:h:~ICh Would authorize the 
:. against all women. We 

the Danforth amendment. 

Mr. DANFORTH addressed the 
Chair. 

The PRESIDING OFFICER. The 
Chair would remind the gallery that 
they are here as guests of the Senate. 

The Senator from Missouri. 
Mr PANFQRTH. Mr. President. the 

characterization of the bill by the Sen­
ator from Ohio is completely errone­
ous and totally without foundation a 
all. It is a fabrication. My amendmen 
expressly says, "Nothing in this sec 
tion shall be construed to permit a 

enalty to be imposed on any person 
r individual because such person or 
divldual is seeking or has received 

ny benefit or service related to a lega 
bortion." 
I yield 2 minutes to the Senator 

from California. 
The PRESIDING OFFICER. The 

Senator from California is recognized 
for 2 minutes. 

Mr. WILSON. Mr. President, at the 
risk of being rude, the Senator from 
Ohio has flatly misstated the contents 
of the Danforth provision. The lan­
guage just read by the Senator from 
Missouri was language which I and 
others insisted be in there. precisely to 
ensure that there could not be discrim­
ination against women who either are 
seeking or have received abortion-re­
lated services. 

You could have voted for or against 
the Metzenbaum amendment. You 
could have voted for it as simply being 
a trUism, as Mr. DANFORTH said. with­
out content, or voted against it as 
being a sham aimed at trying to per­
suade people that it would suffice and 
that there was no need for the Dan­
forth amendment. There is need for 
the Danforth amendment. 

To focus momentarily on the strict 
legal Question, the amendment by Sen­
ator METZENBAUM stated that the bill 
does not require abortion. but it does 
not reach the offending regulation 
which gives rise to the need for the 
Danforth amendment. That need con­
tinues to exist, even with the Metz­
enbaum amendment in it. The Metz· 
enbaum amendment is without con­
tent. The Danforth amendment is re­
quired to prevent a travesty. 

I am prochoice, but I will be hanged 
if I can see my way or want the Con· 
gress of the United States to be on 
record as impOSing upon someone who 
conscientiously objects to providing or 
funding abortion. as something moral­
ly repugnant to him or to her or to 
their institution, to be compelled by a 
Federal bribe to do so. That is wrong. 
We should not leave the law unclear . 

The argument has been made that 
we should go back to what it was 
before Grove City. It is not what the 
law was. The Question is what the law 
should be, It shOUld be clear. 

The PRESIDING OFFICER. The 
time of the Senator has expired. 

Who yields time? 

The Senator from Missouri has re­
maIning 4 minutes and 37 seconds. 
The Senator from Ohio has remaining 
12 seconds. 
If neither side yields time, the time 

available will be counted equally 
against both sides. 

Mr. DANFORTH. Mr. President. I 
yield 1 minute to the Senator from 
Texas. 

The PRESIDING OFFICER. The 
Senator from Texas is recognized for 1 
minute. 

Mr. GRAMM. Mr. President, I want 
to respond to the Senator from Ohio. 

First. is he aware that Baylor Uni­
versity waited 9 years to get an exemp­
tion? They currently have an exemp­
tion. But, as we are all aware. under 
the law, a new 'Secretary could come 
into office. do an investigation, and 
deny them that exemption. 

Let me give the names of some 
Texas colleges that are religion affili­
ated that have asked for exemptions. 
and that for one reason or another dId 
not get them: The Dallas Theological 
Seminar, Lubbock Christian College. 
University of Dallas, Southwestern As­
semblies of God College, Concordia 
Lutheran College. 

I ask my colleagues: Do we really 
want to leave any doubt as to whether 
Lubbock Christian College should 
have to conduct and/or pay for abor­
tions if that is against the tenets of 
their religious beliefs? That is the 
issue here. and I urge my colleagues to 
focus on that. 

The PRESIDING OFFICER. The 
time of the Senator has expired. 

Who yields time? 
Mr. DANFORTH. Mr. President, I 

reserve the remainder of my time. 
The PRESIDING OFFICER. The 

Senator reserves the remainder of his 
time. If neither side yields. the time 
will be counted equally against both 
sides. . 

Mr. DANFORTH. Mr. President. I 
yield 1 minute to the Senator from 
Utah. 

Mr. HATCH. Mr. President, purely 
and simply, this is a Question of fund­
ing for abortion. Access to abortion is 
not affected by the Danforth amend~ 
ment. 

The fact is. Mr. President, that the 
Weicker-Metzenbaum amendment 
does not solve the problem which is 
raised here today by Senator DAN­
FORTH. Are we going to force all col­
leges and many other institutions to 
pay for or perform abortions despite 
any decision of conscience or religious 
belief to the contrary? That is what 
the Danforth amendment addresses, 
pure and simple. 

Again. the Danforth amendment 
merely eliminates the coercion factor. 
Colleges and hospitals and other insti­
tutions will be free to provide for abor­
tions if they want to, if they choose to. 
even under this amendment. But the 



I 

t 

Bl I" 1"'''' 
,"r:(£·.~···· 

,: Michael Cohen f··,······,,, 04/22/9802:06:55 PM 
r , 
Record Type: Record 

To: Laura Emmett/WHO/EOP 

cc: 
Subject: Title IX 

IA.I~' s i '-1t<U I -

'T' i ~ t.... I«. 

Could you print this out and give it to Elena in case she hasn't seen it. It will make our telephone 
call, if and when it occurs, faster. 
---------------------- Forwarded by Michael Cohen/OPO/EOP on 04/22/98 02:03 PM ---------------------------

Michael Cohen 
04/22/98 11 :39:54 AM 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: Title IX 

In case we wind up playing phone tag, here's the basic story as I understand it now: 

1. EDIOCR will be sending a letter to Bowling Green U., articulating a compliance standard for 
.. substantial proportionality" in the awarding of athletic scholarships to male and female athletes. 
OCR's standard is that it won't seek remedial ation in cases where the $ discrepancy (unexplained 
by appropriate factors) is less than 1 full scholarship. 

2. OCR contends (1) that this is really no change from it past practices; (2) this might be criticized 
by women's groups as too soft and inconsistent with past practices, because it is less stringent 
than an "exact proportionality". 

3. However, Eddie Correia and I, after review ED's material, believe they are actually tightening the 
enforcement standard. In the past. ED would accept as much as a 30/0 variation from exact 
proportionality, depending upon the circumstances. Eddie thinks ED is right on the law on this 
move, but has little doubt that this is a tightening of the standard. 

4. ED is planning on applying this standard to the current school year. ED claims it notified the 25 
schools of this standard verbally in November. It will ask schools found out of compliance for this 
current school year to award additional scholarships, retrospectively, for this school year. ED has 
not completed its investigations, so we do not know how many or which particular schools would 
be affected. 

5. Eddie is trying to reach the appropriate people at Justice to get their view of the situation. We 
don't have their input yet. 



" 
6. At a minimum, I suspect that if EDIOCR releases these letters tomorrow as planned, the 
Administration will be criticized in some quarters, including in part but clearly not limited to the 
higher ed community, for its heavy handed approach, at least for applying the standard to this year 
rather than next. 

This will also no doubt fuel additonal critiques, like the one in yesterday Wall Street Journal, 
from Jessica Gavora (a Lamar Alexander aide) about pending Title IX regulations from the } 
Justice Department. Gavora argues that the proposed regs would now require equal 
participation in academ ic programs as well as athletic programs, thereby screwing up academic 
programs as well as scientific and medical research programs. 

I haven't yet had a chance to get on top of the Justice regs. According to Eddie, they are a 
separate issue--though clearly easily linked in the press. 

7. Other constituencies will presumably be pleased with OCR's action, and concerned about any 
effort to weaken it. 

That's why we need to talk. 
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U.S. Department of Justice 
Civil Rights Division 

Coordination and Review Section Washington, D. C. 20530 

TO: Robert L. Weiner 
Senior Counsel 

At your' request, I have enclosed 
the most recent versions of the 
following ma.terials: 

1. Notice of proposed rulemaking 
(NPRM) of the common rule on Title 
IX; 

2 . the Department of Justice's agency 
adoption form, which will be part 
of the NPRM (Separate adoption 
forms will be prepared for each 
agency participating in the common 
rule); and 

3. draft executive order prohibiting 
discrimination on the basis of 
race, color, national origin, and 
sex in federally conducted 
education programs. 

Jennifer Levin~ 
Civil Rights~sion 
U.S. Department of Justice 
305-0025 
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[DOUBLE SPACE DOCUMENT FOR FEDERAL REGISTER] 

NUCLEAR REGULA TORY COMMISSION 
10 CPR Part 4 

SMALL BUSINESS ADMINISTRATION 
13 CPR Part 113 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
14 CFR Part 1253 

DEPARTMENT OF COMMERCE 
15 CFR Part 8a 

TENNESSEE VALLEY AUTHORITY 
18 CFR Part 1317 

DEPARTMENT OF STATE 
22 CFR Part 146 

INTERNATIONAL DEVELOPMENT COOPERATION AGENCY 
Agency for International Development 
22 CFR Part 229 

UNITED STATES INFORMATION AGENCY 
22 CFR Part 508 

DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
24 CFR Part 3 

DEPARTMENT OF JUSTICE 
28 CFR Part 42 

DEPARTMENT OF LABOR 
29 CFR Part 36 

DEPARTMENT OF THE TREASURY 
31 CFR Part 28 

DEPARTMENT OF DEFENSE 
32 CFR Part 196 

DEPARTMENT OF VETERANS AFFAIRS 
38 CFR Part 18 



ENVIRONMENTAL PROTECTION AGENCY 
40 CFR Part 7 

GENERAL SERVICES ADMINISTRATION 
41 CFR Part 101-6 

DEPARTMENT OF THE INTERIOR 
43 CFR Part 17 

FEDERAL EMERGENCY MANAGEMENT AGENCY 
44 CFR Part 19 

NATIONAL SCIENCE FOUNDATION 
45 CFR Part 618 

NATIONAL FOUNDATION ON THE ARTS AND THE HUMANITIES 
National Endowment for the Arts 
45 CFR Part 1155 

National Endowment for the Humanities 
45 CFR Part 1171 

Institute for Museum and Library Sciences 
45 CFR Part 1182 

CORPORATION FOR NATIONAL AND COMMUNITY SERVICE 
45 CFR Part 2555 

DEPARTMENT OF TRANSPORTATION 
49 CFR Part 25 

Nondiscrimination on the Basis of Sex in Education Programs and Activities Receiving 
or Benefiting from Federal Financial Assistance 

AGENCIES: Nuclear Regulatory Commission; Small Business Administration; National 
Aeronautics and Space Administration; Department of Commerce; Tennessee Valley 
Authority; Department of State; Agency for International Development, Intemationlll 
Development Cooperation Agency; United States Information Agency; Department of 
Housing and Urban Development; Department of Justice; Department of Labor; 
Department ofthe Treasury; Department of Defense; Department of Veterans Affairs; 
Environmental Protection Agency; General Services Administration; Department of the 
Interior; Federal Emergency Management Agency; National Science Foundation; 
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National Endowment for the Arts, National Endowment for the Humanities, Institute for 
Museum and Library Sciences, National Foundation on the Arts and the Humanities; 
Corporation for National and Community Service; Department of Transportation. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This proposed regulation, presented as a common rule, provides for the 
enforcement of Title IX of the Education Amendments of 1972, as amended ("Title 
IX"), by the agencies identified above. Title IX prohibits discrimination on the basis of 
sex in education programs or activities that receive Federal financial assistance. 

DATES: Comments must be received on or before (Insert date 60 days after date of 
publication in the FEDERAL REGISTER). 

ADDRESSES: Interested parties should submit written comments on this notice of 
proposed rulemaking to Merrily A. Friedlander, Chief, Coordination and Review 
Section, P.O. Box 65960, Washington, D.C. 20035-6560, facsimile (202) 307-0595. 
See Supplementary Information Section for comments regarding the availability of this 
document in alternative formats. 

FOR FURTHER INFORMATION CONTACT: Merrily A. Friedlander, Chief, 
Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, 
(202) 307-2222. 

SUPPLEMENTARY INFORMATION: 

Background 

The purpose of this proposed common rule is to provide for the enforcement of 
Title IX of the Education Amendments of 1972, as amended (20 U.S.C. 1681, et seq.) 
("Title IX"), as it applies to educational programs and activities that receive Federal 
financial assistance from the agencies participating in this notice. Because the proposed 
standards to be established are the same for all of the participating agencies, they are 
publishing this notice of proposed rulemaking jointly. The procedures for how an 
agency will enforce Title IX, including the conduct of investigations and compliance 
reviews, also follow the same structure; all agencies except the Department of the 
Treasury ("Treasury") are incorporating their respective procedures under Title VI of 
the Civil Rights Act of 1964 (42 U.S.C. 2000d, et ~.)which are virtually identical 
among the agencies. Title IX is modeled after Title VI and the statutes have the same 
statutory enforcement mechanisms. Although Treasury does not have Title VI 
regulations, it is establishing enforcement procedures, as set forth below, that are akin 
to other agencies' Title VI procedures for enforcement. The final rule adopted by each 
agency will be codified in that agency's portion of the Code of Federal Regulations as 
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indicated in this notice. 

In 1979 and 1980, two agencies published notices of proposed rulemaking for 
Title IX, but the proposed rules were never issued as final rules. On April 25, 1979, 
the Veteran's Administration published a notice of proposed rulemaking. See 44 Fed. 
Reg. 24320 (1979). On June 17, 1980, the Department of Justice published a notice of 
proposed rulemaking. See 45 Fed. Reg. 41001 (1980). By participating in this notice 
of proposed rulemaking, these agencies are initiating a new rulemaking proceeding. 

Additional Comment Information 

Copies of this notice are available, upon request, in large print and electronic 
file on computer disk. Other formats will be considered upon request. 

Overview 

As set forth in this proposed rule, the substantive nondiscrimination obligations 
of recipients, for the most part, are identical to those established by the Department of 
Education ("ED") under Title IX. See 34 CFR Part 106. ED's regulations are the 
model for this notice for several reasons: the history of public participation in the 
development and congressional approval of ED's regulations, ED's leadership role in 
Title IX enforcement, judicial interpretations of ED's regulations, recipients' familiarity 
with the regulations, and an interest in maintaining consistency of interpretation of 
regulations enforcing Title IX. The regulations, initially issued by the former 
Department of Health, Education, and Welfare (and adopted by ED upon its 
establishment in 1980), are the result of an extensive public comment process and 
congressional review. HEW received and considered more than 9700 comments before 
drafting its final regulations. Further, after the [mal regulations were issued, but 
before they became effective, Congress held six days of hearings to determine whether 
the regulations were consistent with the statute. Sex Discrimination Regulations: 
Hearings before the Subcomm. on Postsecondary Education of the House Comm. on 
Education and Labor, 94th Cong., 1st Sess. (1975). 

In addition, under Executive Order 12250, the Department of Justice is 
responsible for the "consistent and effective implementation" of several civil rights 
laws, including Title IX. Using the ED regulation as the basis for this common rule 
promotes consistency and efficiency not only for agencies but for the recipient 
community. ED is the lead agency for enforcement of Title IX through its guidance, 
interpretations, technical assistance, investigative expertise, and resources committed. 
As the vast majority of recipients of Federal assistance from the identified agencies also 
receive assistance from ED, recipients should be subject to a single set of obligations 
with respect to Title IX. 
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Further, both Congress and the courts have interpreted Title IX based on ED's 
regulations. For example, in 1974, Congress amended the statute after holding 
hearings on provisions in ED's proposed rule. See 20 U.S.C. 1681(a)(6). In 1982, the 
Supreme Court upheld that portion of ED's regulations that prohibit discrimination by a 
recipient on the basis of sex in its employment practices. ~ North Haven Bd. of 
Educ, v. Bell, 456 U.S. 512 (1982). As discussed below, Congress also passed the 
Civil Rights Restoration Act of 1987 (CRRA), in large part, to overrule the Supreme 
Court's decision in Grove City College v, Bell. 465 U.S. 555 (1984), and thus to make 
Title IX consistent with ED's pre-Grove City interpretation of the statute. ~ S. Rep. 
No. 100-64,2 (1987), reprinted in 1988 U.S.C.C.A.N. 3, 3-4. The recipient 
community, Federal agencies, and the courts should have the benefit of continued 
reliance on past interpretations of Title IX and its regulations, and using the ED 
regulation as the model for other agencies promotes that consistency. 

As mentioned, the proposed regulations are not identical to ED's regulations. 
This proposal addresses several statutory changes that are not reflected in the existing 
(but soon to be modified) ED regulation, one modification in order to be consistent with 
Supreme Court precedent, and a few minor changes. A detailed discussion of these 
changes is set forth below. 

Upon the issuance of final regulations by the participating agencies, 
beneficiaries and affected parties will have more opportunities to file complaints or seek 
information regarding Title IX enforcement from various agencies. The agencies 
intend to develop a means of sharing enforcement responsibilities and information to 
ensure that the most effective action is pursued, at the same time avoiding both 
duplication of inquiries by the Federal government and any undue burden on recipients 
due to multiple inquiries. 

Summary of RegUlation 

As stated, Title IX prohibits discrimination on the basis of sex in educational 
programs or activities that receive Federal financial assistance. Specifically, the statute 
states that, "[nlo person in the United States shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination under any 
education program or activity receiving Federal fmancial assistance," with specific 
exceptions for various entities, programs, and activities. 20 U .S.C. 1681(a). This 
statute was modeled after Title VI, which prohibits discrimination on the basis of race, 
color, and national origin in all programs or activities that receive Federal financial 
assistance. The goal of Title IX is to ensure that Federal funds are not utilized for and 
do not support sex-based discrimination, and that individuals have equal opportunities, 
without regard to sex, to pursue, engage or participate in, and benefit from academic, 
extracurricular, research, occupational training, employment, or other educational 
programs and activities. For example (and without limitation), subject to exceptions 
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described in this regulation, Title IX prohibits a recipient from discriminating on the 
basis of sex in: student admissions, scholarship awards and tuition assistance, 
recruitment of students and employees, the provision of courses and other academic 
offerings, the provision of and participation in athletics and extracurricular activities, 
and all aspects of employment, including, but not limited to, selection, hiring, 
compensation, benefits, job assignments and classification, promotions, demotions, 
tenure, training, transfers, leave, layoffs, and termination. ~ North Haven, 456 U.S. 
at 521 (stating that Title IX "must [be] accord[ed] ... a sweep as broad as its language" 
to realize goals of eliminating discrimination and promoting equal opportunity); Cannon 
v. University of Chicago, 441 U.S. 677, 709 (1979) (concluding that an implied private 
right of action was necessary for Title IX's full enforcement); Franklin v. Gwinnett 
County Pub. Schs., 503 U.S; 60 (1992)' (concluding that sexual harassment violates 
Title IX's proscription against sex discrimination). Of course, Title IX prohibits 
discrimination on the basis of sex in the operation of, and benefits provided by, 
education and training programs conducted by noneducational institutions, including 
prisons, museums, job training institutes, nonprofit organizations, and other entities as 
well. 

It should be noted that we have retained sections from the ED regulation that 
impose deadlines for action by recipients. For example, section __ .3 includes a 
deadline for educational institutions to conduct a self-evaluation and section .16 
includes a timetable for completion of transitions by an educational institution 
eliminating its single-sex status. We have included these and other provisions to allow 
for the possible but rare instance where such sections may continue to be relevant for 
ceitain recipients. If a recipient of assistance from a participating agency also receives 
funding from ED or another agency with an existing Title IX regulation, however, the 
deadlines, as interpreted by the ED. or other agency's regulation, as applicable, 
continue to govern. Further, to the extent a recipient has conducted an evaluation or 
established procedures to conform to the ED or another agency's Title IX regulation, 
the recipient need not repeat such action in order to conform to the regulations adopted 
by the participating agencies. For example, if a recipient has established grievance 
procedures, it need not modify such procedures or establish other procedures to comply 
with these regulations in the absence of guidance or instructions from a participating 
agency that modification or other action is necessary. Similarly, if a recipient already 
has conducted a self-evaluation under Title IX, it need not conduct a new self­
evaluation as a result of receiving funds from a participating agency, but need only take 
action if such evaluation or implementation is found to be incomplete or not in 
compliance with the regulations. 

See Office for Civil Rights, Dep't of Educ., Sexual Harassment Guidance: 
Harassment of Students by School Employees. Other Students. or Third Parties, 62 
Fed. Reg. 12,034 (1997). 
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Subpart A sets forth definitions as well as provisions concerning remedial 
action and affirmative action, required assurances, adoption of grievance procedures, 
and notification of nondiscrimination policies. The effect of State and other laws and 
other requirements is also explained. 

The defmition of "educational institution," which in tum refers to a "local 
education agency," has been modified to be consistent with the recodification of "local 
education agency .. 

In addition, it should be understood that the definition of "federal financial 
assistance," which re\Ilains unchanged from the ED regulation (and is consistent with 
agencies' regulations implementing Title VI and Section 504 of the Rehabilitation Act 
of 1973, as amended), includes a "contract ... that has as one of its purposes the 
provision of assistance to any education program or activity. except a contract of 
insurance or guaranty." ~ § _.2. "Federal fmancial assistance" does not include 
a direct procurement by the Federal government to obtain supplies and/or services for 
its own use and benefit that does not contain a subsidy. A procurement or contract 
negotiated at fair market value, or even above, is not Federal financial assistance. Such 
a contract does not have "as one of its purposes the provision of assistance." Further, 
the reference in the definition of "Federal financial assistance" to "agreements" includes 
"cooperative agreements" by agencies. 

Two matters should be noted with respect to assurances. First. the method or 
practice of awarding Federal financial assistance varies among the participating 
agencies. Some, but not all agencies, require a formal application for Federal 
assistance prior to any award, and such applications will contain the assurances 
required, including as required by § _.4 of the proposed regulation. Other agencies 
award assistance through instruments where the formal agreement or contract of 
assistance is the only document executed by the recipient. In the latter instance, the 
agreement or contract will include, as a condition of the award, the required assurances 
of § .4. The presence of an assurance in a contract, agreement, or document other 
than "application," wherein the execution of such document includes the assurance of 
compliance as a condition of the award, satisfies § __ .4. Second, in order to maintain 
consistency among agencies regarding the text of the assurance for compliance with 
Title IX, without regard to the specific document in which it is contained, we modified 
§ .4(c) to include the text of the assurance. 

Subpart B addresses the scope or coverage of Title IX. Subject to specific 
exceptions for institutions or activities, any educational program or activity, any part of 
which receives or benefits from Federal fmancial assistance, is subject to Title IX. 

Modifications of ED's existing regulations to conform to the statutory 
amendments to Title IX are addressed in this subpart. Section .12 is amended to 
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incorporate the expanded exemption for entities controlled by religious institutions. 
Under the CRRA, the exemption is no longer limited to educational institutions that are 
controlled by religious organizations with tenets contrary to Title IX. Instead, any 
educational operation of an entity may be exempt from Title IX due to control by a 
religious organization with tenets that are not consistent with the provisions of Title IX. 
See 20 U.S.C. 1687. Further, the exemption would apply to a particular education 
program operated by a recipient if this separate program is subject to religious tenets 
that are not consistent with Title IX. If a recipient has obtained an exemption from 
ED, such exemption may be suiimitted to another funding agency as a basis for an 
exemption from it. " . 

While it is not expected that many educational institutions will have a transition 
plan, we have retained the text of sections __ .16 and 17. In addition, the text of 
_.16 has been slightly modified to require that any transition plans be submitted 
solely to the Department of Education. 

A new section, __ . 18, addresses all other statutory amendments. See 20 
U.S.C. 1681(a)(7)-(9), 1687, 1688. Three exemptions to Title IX's coverage are 
identified in _.18(a) based on amendments passed in 1976. 20 U.S.C. 1681(a)(7)­
(9). Congress exempts activities undertaken by the American Legion to operate Boys 
State, Girls State, Boys Nation, and Girls Nation, and any promotional activity or 
selection of participants for such programs by educational institutions. 20 U.S.C. 
1681(a)(7). In addition, father-son and mother-daughter activities that are sponsored by 
educational institutions are similarly exempt from coverage, with the condition that if 
such activities are conducted, reasonably comparable activities must be provided for 
students of the opposite sex. 20 U .S.c. 1681(a)(8). Third, educational institutions 
may provide scholarships or other benefits to persons who participate in single-sex 
contests where personal appearance is a basis for reward, commonly referred to as 
"beauty pageants." 20 U.S.C. 1681(a)(9). 

As part of the CRRA, Congress also added a definition of "program or activity." 
See 20 U.S.C. 1687. Congress took this action in order to reverse the meaning and 
consequences of the Supreme Court's decision in Grove City College, which defined 
"program or activity" in restrictive terms. 465 U.S. at 572-74; S. Rep. No. 100-64, at 
11-16, reprinted in 1988 U.S.C.C.A.N. at 13-18. The Court concluded in Grove City 
College that Federal student financial assistance provided to a college established Title 
IX jurisdiction only over the college's financial aid program, not the entire college. 
Ibid. This interpretation significantly narrowed the prohibitions of Title IX and its 
counterparts, Title VI of the Civil Rights Act of 1964, as amended, 42 U.S.C. 2000d, 
et seq., the Age Discrimination Act of 1975, 42 U .S.C. 6101, et~, and Section 504 
of the Rehabilitation Act of 1973, as amended, 29 U .S.C. 794. See S. Rep. No. 100-
64, at 2-3, 11-16, reprinted in 1988 U.S.C.C.A.N. at 3-4, 13-18. 
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By statutory amendment, and as set forth in _.18(b), Congress restored the 
broad interpretation accorded the phrase ·program or activity" prior to Groye City 
College. The provision addresses the scope of coverage for four broad categories of 
recipients: State or local entities, educational institutions, private entities, and entities 
that are a combination of any of those groups. The scope of coverage is no longer 
limited to the exact purpose or nature of the Federal funding. If, for example, a State 
or local agency receives Federal assistance for one of many functions of the agency, all 
of the operations of the entire agency are subject to the nondiscrimination provisions of 
Title IX. 20 U.S.C. 1687(1)(A). Further, if the aid is distributed to an entity or unit of 
government that subsequently distributes the assistance to a second agency, the entire 
agency to which the assistance was initially allocated is subject to Title IX. See 20 
U.S.C. 1687(1)(B); S. Rep. No. 100-64, at 16, reprinted in 1988 U.S.C.C.A.N. at 18. 
With respect to educational institutions, it is critical to remember that all of the 
operations of the institution, whether or not an operation is educational or academic in 
nature, are subject to Title IX's prohibition on discrimination. Thus, for example, 
housing programs, a shuttle service, food service, and other commercial operations are 
covered by Title IX if any part of the entity is a recipient of Federal funds. The degree 
of coverage of private entities, such as private corporations and partnerships, will vary 
depending on how the funding is provided, the principal purpose or objective of the 
entity, and/or how the entity is structured (e.g., physically separate offices or plants). 
All of the operations of private businesses that are principally engaged in education, 
health care, housing, social services, or parks and recreation are considered a "program 
or activity" for purposes of Title IX. 20 U.S.C. 1687(3)(A)(ii). S. Rep. No. 100-64 
provides numerous other examples of the scope of coverage with regard to each 
category of recipient, and readers are referred to this material. S. Rep. No. 100-64, at 
16-20, reprinted in 1988 U.S.C.C.A.N. at 18-22. 

Finally, it is important to note that the restored, broad interpretation of 
"program or activity" does not in any way alter the requirement of 20 U .S.C. 1682 that 
a proposed or effectuated fund termination be limited to the particular program(s) "or 
part thereof' that discriminate(s), or, as appropriate, to all of the programs that are 
infected by the discriminatory practices. See S. Rep. No. 100-64, at 20, reprinted in 
1988 U.S.C.C.A.N. at 22 ("The bill defmes 'program' in the same manner as 'program 
or activity,' and leaves intact the 'or part thereof pinpointing language."). 

Third, . 18(c) reflects the "abortion neutrality" provision in the CRRA, 
commonly referred to as the Danforth amendment, which provides: "Nothing in this 
chapter shall be construed to require or prohibit any person, or public or private entity, 
to provide or pay for any benefit or service, including the use of facilities, related to an 
abortion. Nothing in this section shall be construed to permit a penalty to be imposed 
on any person or individual because such person or individual is seeking or has 
received any benefit or service related to a legal abortion." 20 U.S.C. 1688. 
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The first sentence of the Danforth amendment is incorporated in subsection 
_.18(c)(1), which states that recipients are not required to provide; or pay for any 
benefit or service related to an abortion. 

The second sentence of the Danforth amendment is incorporated in 
__ .18(c)(2). In addition, this subsection makes it clear that, consistent with the 
Danforth amendment, the regulations prohibit discrimination against, exclusion of, or 
denial of benefits to, a person because that person has obtained, sought, or will seek an 
abortion. This prohibition applies to any service or benefit for an applicant (for 
enrollment or employment);' student, or employee. 2 

2 This provision is consistent with the Danforth amendment and congressional intent. 
Statements of numerous senators and representatives, including Sen. Danforth and other 
sponsors, reiterate the plain meaning of the prohibition, and treat the imposition of 
penalties as one form of discriminatory treatment against women who have sought or 
will seek an abortion. See 134 Congo Rec. 242 (1988) (statement of Sen. Danforth) 
("In fact, it is prohibited - hospitals, colleges, universities - from discriminating 
against people who have had abortions or who are seeking abortions. So it does not 
intend to authorize, in fact, it prohibits, penalties against people who have made their 
own choice for abortion. ") (emphasis added); id. at 353 (statement of Sen. Wilson) 
([The second sentence of the Danforth amendment] was language which I and others 
insisted be in there, precisely to ensure that there could not be discrimination against 
women who either are seeking or have received abortion-related services. ") (emphasis 
added). 

Other members of Congress agreed with the Danforth amendment because of the 
specific inclusion of language prohibiting discrimination. E.g., 134 Congo Rec. 2945 
(1988) (statement of Rep. AuCoin) ("And with their statements [by Sen. Danforth and 
Wilson, as quoted above] clarifying that this legislation before us today expressly 
prohibits, and does not in any way permit, discrimination against women who have had 
or are seeking abortions, I can support this bill. "); ill. at 2948 (statement of Rep. 
Edwards). See also id. at 2935 (statement of Rep. Jeffords) ("The second sentence of 
the amendment will ensure that a woman is not denied scholarships, promotions, 
extracurricular activities, student employment or any other benefits because she has 
received or is seeking an abortion."); ill. at 2945 (statement of Rep. AuCoin) ("With 
assurances from the authors of the Danforth amendment, and with the clarification 
provided by the floor leaders today, it is now clear that this legislation prohibits 
discrimination based on a person's decision regarding abortion -- in scholarships, in 
housing, in extracurricular activities, in student or faculty hire and tenure, and in other 
benefits offered to students or employees under title IX. "); id. at 2948 (statement of 
Rep. Edwards) ("Whether it be scholarships, promotions, extracurricular activities, 
student employment or any other benefits offered to students or employees, under title 
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Finally, in order to conform ED's existing text to that aspect of the Danforth 
amendment that does not require or prohibit a recipient from providing services or 
payment for an abortion, a specific reference to _.18(c) is added to the following 
provisions: __ .21(c)(3), _.39, _.40(b)(4), and __ .57(c). 

It also should be noted that some agencies, based on other Federal laws , have 
promulgated regulations that similarly prohibit discrimination on the basis of sex in 
programs that receive Federal fmancial assistance. For example, the DepartInent of 
Labor issued regulations at 20 C.F.R. part 34 to implement § 167 (the 
nondiscrimination provisions) of the Job Training Partnership Act, as amended (JTPA), 
29 U.S.C. 1577. Section 167 prohibits discrimination on the basis of sex. Further, § 
l67(a)(1) specifically applies the prohibitions against sex discrimination found in Title 
IX. Therefore, to eliminate any confusion or duplication, the Department of Labor has 
determined that recipients of financial assistance under JTPA, by complying with § 167 
and 29 CFR part 34, satisfy the obligation to comply with these Title IX regulations. 

Subpart C addresses nondiscrimination on the basis of sex in admission and 
recruitment practices with respect to students. Fpr example, recipients may not impose 
numerical limits on the number or proportion of persons of either sex who may be 
admitted. In addition, a recipient may not give preference to another by separately 
ranking applicants on the basis of sex, or otherwise treat individuals differently because 
of his or her sex. Additional prohibitions of discrimination on the basis of parental and 
marital status are also identified. 

Subpart D addresses nondiscrimination on the basis of sex in education 
programs and activities. Specific areas covered in this subpart are housing, access to 
course offerings, access to schools operated by local education agencies, counseling, 
financial assistance, employment assistance to students, health and insurance benefits 
and services, consideration of marital and parental status, and athletics. The proposed 
regulations do not cover a recipient's use of particular textbooks or curricular 
materials. The time frames identified in section .4l(d), which address athletic 
programs, apply only if the recipient also does not receive funding from the Department 
of Education; otherwise, such recipient is expected to have complied within the time 
frames established by the ED regulation. 

Subpart E covers the prohibitions of discrimination on the basis of sex in 
employment in educational programs and activities. Specific aspects of employment 
that are addressed include hiring and employment criteria, recruitment, compensation, 

IX benefits cannot be withheld from a student or employees because she received or is 
seeking an abortion. "). 
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job classification and structure, promotion and termination, fringe benefits, 
consideration of marital or parental status, leave practices, advertising, and 
preemployment inquiries as to parental and marital status. The subpart also includes a 
provision to exempt actions where sex is a bona fide occupational qualification. 
Section .56(b)(2), which concerns the provision of fringe benefits, is modified 
slightly in order to conform to principles established by the Supreme Court under Title 
VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e, et seq .. The 
Supreme Court has held that fringe benefit plans may not require higher contributions 
for women than for men to receive the same benefits. ~ City of Los Angeles Dept. 
of Water and Power y. Manhart, 435 U.S. 702 (1978). Further, benefit plans may not 
provide lower benefits to ~o,men who made the same contributions as men. See Arizona 
Governing Comm. v. Norris, 463 U.S. 1073 (1983). 

Subpart F addresses the agencies' respective procedures for implementation and 
enforcement of Title IX. Within 60 days of the publication of this regulation as a final 
rule, each agency will publish a notice in the Federal Register that identifies its 
respective programs that are covered by this regulation. Agencies will supplement or 
modify this notice, as appropriate, to reflect changes in coverage. 

For those agencies that have regulations to implement Title VI, such procedures 
will be adopted and incorporated by reference. Titles VI and IX address discrimination 
in Federally assisted programs and have identical statutory enforcement schemes. The 
administrative enforcement procedures in Title VI regulations are virtually identical 
among the participating agencies, and differences are minor. For the Department of the 
Treasury, the specific text is set forth herein since it does not have a Title VI 
regulation. In addition, pursuant to Reorganization Plan No.2 of 1977, the U.S. 
Information Agency (USIA) continues to be subject to, and incorporates, the 
Department of State's Title VI enforcement procedures, as set forth herein. See 43 
Fed. Reg. 15371 (1978). Further, the Corporation for Community and National 
Service, which is the successor to ACTION, is subject to the Title VI regulations 
promulgated by ACTION. See National and Community Service Trust Act of 1993, 
Pub. L. No. 103-82, § 203(c)(2), 107 Stat. 785, 892; 45 CFR Part 1203. To the extent 
an agency has regulations, based on other statutes, that address nondiscrimination on 
the basis of sex in programs or activities that receive Federal financial assistance, such 
regulations remain in force and are not affected by this regulation. 

Applicable Executive Orders and Regulatory Cenifications 

This regulation has been reviewed by the Equal Employment Opportunity 
Commission pursuant to Executive Order 12067. 

This regulation has been drafted and reviewed in accordance with Executive 
Order 12866, § l(b), PrinCiples of Regulation. The participating agencies have 
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deterntined that this rule is a "significant regulatory action" under Executive order 12866, 
§ 3(f), Regulatory Planning and Review, yet it is not "economically significant" as 
defmed in § 3(f)(1), and, therefore, the infonnation enumerated in § 6(a)(3)(C) of the 
order is not required. Pursuant to Executive order 12866, this rule has been reviewed by 
the Office of Management and Budget. 

The participating agencies have detennined that this regulation is not a major rule 
as defined by the Small Business Regulatory Enforcement Fairness Act of 1996, 5 U.S.C. 
804. This rule will not result in an annual effect on the economy of $100,000,000 or 
more; a major increase in costs or prices; or significant adverse effects on competition, 
employment, investment, productivity, innovation, or on the ability of United States­
based companies to compete with foreign-based companies in domestic and export 
markets. All of'the entities that are subject to these regulations are already covered by 
Title IX. While this regulation imposes standards of liability and requires that recipients 
establish grievance procedures and take other action, a substantial number of entities 
already are subject to other agencies' Title IX regulations that impose the same 
requirements. Accordingly, these regulations will not impose new obligations on many 
recipients. 

This regulation enforces a statutory prohibition on discrimination on the basis of 
sex and, therefore, the participating agencies certify that no actions were deemed 
necessary under the Unfunded Mandates Reform Act of 1995. Furtherntore, this 
regulation will not result in the expenditure by State, local, and tribal governments, in 
the aggregate, or by the private sector, of $100,000,000 or more in anyone year, and it 
will not significantly or uniquely affect small governments. 

The participating agencies, in accordance with the Regulatory Flexibility Act, 5 
U.S.C. 605(b), have reviewed this regulation and by approving it certifies that this 
regulation will not have a significant economic impact on a substantial number of small 
entities because all of the entities that are subject to these regulations are already subject 
to Title IX, and a substantial number of entities already are subject to the Title IX 
regulations of other agencies. 

Paperwork Reduction Act of 1995 

Section .4 contains information collection requirements. As required by the 
Paperwork Reduction Act of 1995,44 U.S.C. 3507(d), the Department of Justice, on 
behalf of the participating agencies, has submitted a copy of this section to the Office of 
Management and Budget (OMB) for its review. 

Collection of Inforntation: Assurances of compliance. 
These regulations require applications for Federal financial assistance for an 

education program or activity to be accompanied by an assurance from the applicant or 
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recipient that each education program or activity operated by the applicant or recipient 
and to which these Title IX regulations apply will be operated in compliance with these 
regulations. 

The public reporting and recordkeeping burden for this collection of information 
for all participating agencies is estimated to be __ hours in order to read and 
complete the assurance form. This burden is incurred when an applicant or recipient 
completes an application for Federal financial assistance from a participating agency for 
the first time or if there is a break in continuity of assistance from such agency. It is 
estimated that approximatel~ '25 % of recipients seek assistance from more than one 
Federal agency; thus, the Department of Justice estimates that assurances would be 
required an average of 1.25 times rather than once, per recipient. 

Based on data provided by all participating agencies, the estimated burden for 
reading and completing this form was calculated as follows: 

Respondents 
Responses 
Hours per respondent 

Annual reporting burden 

x 
x 

1.25 
.25 (15 minutes) 

Organizations and individuals desiring to submit comments on the information 
collection requirements should direct them to the Office of Information and Regulatory 
Affairs, OMB, Room 10235, New Executive Office Building, Washington, D.C. 
20503; Attention: Desk Officer for U.S. Department of Justice. 

The Department of Justice will consider comments by the public on this 
proposed collection of information in --

• Evaluating whether the proposed collection of information is necessary 
for the proper performance of the functions of the participating agencies, 
including whether the information will have a practical use; 

• Evaluating the accuracy of the participating agencies' collective estimate 
of the burden of the proposed collection of information, including the 
validity of the methodology and assumptions used; 

• Enhancing the quality, usefulness, and clarity of the information to be 
collected; and 

• Minimizing the burden of collection of information on those who are to 
respond, including through the use of appropriate automated electronic, 
mechanical, or other technological collection techniques or other forms 
of information technology, g.g." permitting electronic submission of 
responses. 
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OMB is required to make a decision concerning the collection of information 
contained in these proposed regulations between 30 and 60 days after publication of this 
document in the Federal Register. Therefore, a conunent to OMB is best assured of 
having its full effect if OMB receives it within 30 days of publication. This does not 
affect the deadline for the public to conunent to the Department of Justice or 
participating agencies on the proposed regulation. 

Text of the Pmposed Common Rule 

The text of this common rule as proposed for amendment in this document appears 
below: 

[PART/Subpart] __ --NONDISCRIMINATION ON THE BASIS OF SEX IN 
EDUCATION PROGRAMS AND ACTIVITIES RECEIVING OR BENEFITING 
FROM FEDERAL FINANCIAL ASSISTANCE 

Subpart A-Introduction 
§ .1 Purpose and effective date. 
§ .2 Definitions. 
§ .3 Remedial and affirmative action and self-evaluation. 
§ .4 Assurance required. 
§ .5 Transfers of property. 
§ .6 Effect of other requirements. 
§ .7 Effect of employment opportunities. 
§ .8 Designation of responsible employee and adoption of grievance procedures. 
§ __ .9 Dissemination of policy. 
§ .10 [Reserved] 
Subpart B-Coverage 
§ __ .11 Application. 
§ __ .12 Educational institutions and other entities controlled by religious 

organizations. 
§ __ .13 Military and merchant marine educational institutions. 
§ __ .14 Membership practices of certain organizations. 
§ .15 Admissions. 
§ __ .16 Educational institutions eligible to submit transition plans. 
§ __ .17 Transition plans. 
§ .18 Statutory amendments. 
§ .19-20 [Reserved] 
Subpart C-Discrimination on the Basis of Sex in Admission and Recruitment Prohibited 
§ .21 Admission. 
§ .22 Preference in admission. 
§ __ .23 Recruitment. 
§ .24-30 [Reserved] 
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Subpart D-Discrimination on the Basis of Sex in Education Programs and Activities 
Prohibited 
§ .31 Education programs and activities. 
§ __ .32 Housing. 
§ __ .33 Comparable facilities. 
§ __ .34 Access to course offerings. 
§ __ .35 Access to schools operated by LEAs. 
§ __ .36 Counseling and use of appraisal and counseling materials. 
§ .37 Financial assistance": 
§ .38 Employment assistance to students. 
§ --.39 Health and insutance benefits and services. 
§ __ 040 Marital or parental status. 
§ Al Athletics. 
§ 042 Textbooks and curricular material. 
§ 043-50 [Reserved] 
Subpart E-Discrimination on the Basis of Sex in Employment in Education Programs 
and Activities Prohibited 
§ __ .51 Employment. 
§ __ .52 Employment criteria. 
§ .53 Recruitment. 
§ .54 Compensation. 
§ .55 Job classification and structure. 
§ .56 Fringe benefits. 
§ .57 Marital or parental status. 
§ __ .58 Effect of state or local law or other requirements. 
§ __ .59 Advertising. 
§ __ .60 Pre-employment inquiries. 
§ __ .61 Sex as a bona fide occupational qualification. 
§ __ .62-70 [Reserved] 
Subpart F-Procedures 
§ __ .71 Notice of Covered Programs. 
§ __ .72-90 [Reserved] 

Authority: 20 U.S.C. 1681, 1682,1683, 1685, 1686, 1687, 1688. 

Subpart A--Introduction 

§ _.1 Purpose and effective date. 

The purpose of these Title IX regulations is to effectuate Title IX of the 
Education Amendments of 1972, as amended (except sections 904 and 906 of those 
Amendments) (20 U.S.C. 1681, 1682, 1683, 1685, 1686, 1687, 1688), which is 
designed to eliminate (with certain exceptions) discrimination on the basis of sex in any 

16 



education program or activity receiving Federal financial assistance, whether or not 
such program or activity is offered or sponsored by an educational institution as defined 
in these Title IX regulations. The effective date of these Title IX regulations shall be 
30 days after publication of the final rule. 

§ .2 Definitions. 

As used in these Title IX regulations, the term: 

Administratiyely separate unit means a school, department, or college of an educational 
institution (other than a local educational agency) admission to which is independent of 
admission to any other component of such institution. 

Admission means selection for part-time, full-time, special, associate, transfer, 
exchange, or any other enrollment, membership, or matriculation in or at an education 
program or activity operated by a recipient. 

Applicant means one who submits an application, request, or plan required to be 
approved by an agency official, or by a recipient, as a condition to becoming a 
recipient. 

Designated agency official means [to be inserted by agency]. 

Educational institution means a local educational agency ("LEA") as defmed by 20 
U .S.C. 8801(18), a preschool, a private elementary or secondary school, or an 
applicant or recipient of the type defined in this section. 

Federal financial assistance means any of the following, when authorized or extended 
under a law administered by the agency: 

(I) A grant or loan of Federal financial assistance, including funds made available for: 

(i) The acquisition, construction, renovation, restoration, or repair of a building or 
facility or any portion thereof; and 

,(ii) Scholarships, loans, grants, wages, or other funds extended to any entity for 
payment to or on behalf of students admitted to that entity, or extended directly to such 
students for payment to that entity . 

(2) A grant of Federal real or personal property or any interest therein, including 
surplus property, and the proceeds of the sale or transfer of such property, if the 
Federal share of the fair market value of the property is not, upon such sale or transfer, 
properly accounted for to the Federal Government. 
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(3) Provision of the services of Federal personnel. 

(4) Sale or lease of Federal property or any interest therein at nominal consideration, or 
at consideration reduced for the purpose of assisting the recipient or in recognition of 
public interest to be served thereby, or permission to use Federal property or any 
interest therein without consideration. 

(5) Any other contract, agreement, or arrangement that has as one of its purposes the 
provision of assistance to any education program or activity, except a contract of 
insurance or guaranty. ., . 

Institution of graduate higher education means an institution that: 

(1) Offers academic study beyond the bachelor of arts or bachelor of science degree, 
whether or not leading to a certificate of any higher degree in the liberal arts and 
sciences; 

(2) Awards any degree in a professional field beyond the first professional degree 
(regardless of whether the first professional degree in such field is awarded by an 
institution of undergraduate higher education or professional education); or 

(3) Awards no degree and offers no further academic study, but operates ordinarily for 
the purpose of facilitating research by persons who have received the highest graduate 
degree in any field of study. 

Institution of undergraduate higher education means: 

(I) An institution offering at least two but less than four years of college-level study 
beyond the high school level, leading to a diploma or an associate degree, or wholly or 
principally creditable toward a baccalaureate degree; or 

(2) An institution offering academic study leading to a baccalaureate degree; or 

(3) An agency or body that certifies credentials or offers degrees, but that mayor may 
not offer academic study. 

Institution of professional education means an institution (except any institution of 
undergraduate higher education) that offers a program of academic study that leads to a 
first professional degree in a field for which there is a national specialized accrediting 
agency recognized by the Secretary of Education. 

Institution of yocational education means a school or institution (except an institution of 
professional or graduate or undergraduate higher education) that has as its primary 
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purpose preparation of students to pursue a technical, skilled, or semiskilled occupation 
or trade, or to pursue study in a technical field, whether or not the school or institution 
offers certificates, diplomas, or degrees and whether or not it offers full-time study. 

Recipient means any State or political subdivision thereof, or any instrumentality of a 
State or political subdivision thereof, any public or private agency, institution, or 
organization, or other entity, or any person, to whom Federal fmancial assistance is 
extended directly or through another recipient and that operates an education program 
or activity that receives or benefits from such assistance, including any subunit, 
successor, assignee, or transferee thereof. 

Student means a person who has gained admission. 

Title IX means Title IX of the Education Amendments of 1972, Pub. L. 92-318, 86 
Stat. 235, 373 (codified as amended at 20 U.S.C. 1681-1688) (except sections 904 and 
906 thereof), as amended by section 3 of Pub. L. 93-568, 88 Stat. 1855, by section 
412 of the Education Amendments of 1976, Pub. L. 94-482, 90 Stat. 2234, and by 
Section 3 of Pub. L. 100-259,102 Stat. 28,28-29 (20 U.S.C. 1681, 1682, 1683, 1685, 
1686, 1687, 1688). 

Title IX regulations means the provisions set forth at [to be inserted by agency.] 

Transition plan means a plan subject to the approval of the Secretary of Education 
pursuant to section 901(a)(2) of the Education Amendments of 1972, 20 U.S.C. 
1681(a)(2), under which an educational institution operates in making the transition 
from being an educational institution that admits only students of one sex to being one 
that admits students of both sexes without discrimination. 

§ __ .3 Remedial and affirmative action and self-evaluation. 

(a) Remedial action. If the designated agency official fmds that a recipient has 
discriminated against persons on the basis of sex in an education program or activity, 
such recipient shall take such remedial action as the designated agency official deems 
necessary to overcome the effects of such discrimination. 

(b) Affirmative action. In the absence of a finding of discrimination on the basis of 
sex in an education program or activity, a recipient may take affirmative action to 
overcome the effects of conditions that resulted in limited participation therein by 
persons of a particular sex. Nothing herein shall be interpreted to alter any affirmative 
action obligations that a recipient may have under Executive Order 11246, 3 CFR, 
1964-1965 Comp., p. 339. 

(c) Self-evaluation. Each recipient educational institution shall, within one year of 
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the effective date of these Title IX regulations: 

(I) Evaluate, in terms of the requirements of these Title IX regulations, its current 
policies and practices and the effects thereof concerning admission of students, 
treatment of students, and employment of both academic and non-academic personnel 
working in connection with the recipient's education program or activity; 

(2) Modify any of these policies and practices that do not or may not meet the 
requirements of these Title IX ·regulations; and 

"; . 

(3) Take appropriate re~edial steps to eliminate the effects of any discrimination 
that resulted or may have resulted from adherence to these policies and practices. 

(d) Availability of self-eyaluation and related materials. Recipients shall maintain 
on file for at least three years following completion of the evaluation required under 
paragraph (c) of this section, and shall provide to the designated agency official upon 
request, a description of any modifications made pursuant to paragraph (c)(2) of this 
section and of any remedial steps taken pursuant to paragraph (c)(3) of this section. 

§ __ .4 Assurance required. 

(a) General. Every application for Federal financial assistance for any education 
program or activity shall as a condition of its approval contain or be accompanied by an 
assurance from the applicant or recipient, satisfactory to the designated agency official, 
that each education program or activity operated by the applicant or recipient and to 
which these Title IX regulations apply will be operated in compliance with these Title 
IX regulations. An assurance of compliance with these Title IX regulations shall not be 
satisfactory to the designated agency official if the applicant or recipient to whom such 
assurance applies fails to commit itself to take whatever remedial action is necessary in 
accordance with § __ .3(a) to eliminate existing discrimination on the basis of sex or 
to eliminate the effects of past discrimination whether occurring prior to or subsequent 
to the submission to the designated agency official of such assurance. 

(b) Duratjon of obligation. (1) In the case of Federal financial assistance extended 
to provide real property or structures thereon, such assurance shall obligate the 
recipient or, in the case of a subsequent transfer, the transferee, for the period during 
which the real property or structures are used to provide an education program or 
activity . 

(2) In the case of Federal financial assistance extended to provide personal property, 
such assurance shall obligate the recipient for the period during which it retains 
ownership or possession of the property. 
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(3) In all other cases such assurance shall obligate the recipient for the period during 
which Federal financial assistance is extended. 

(c) Eru:m. (1) The assurances required by paragraph (a) of this section, which may 
be included as part of a document that addresses other assurances or obligations, shall 
include that the applicant or recipient ·will comply with all Federal statutes relating to 
nondiscrimination. These include but are not limited to: ... Title IX of the Education 
Amendments of 1972, as amended (20 U .S.C. 1681-1683, 1685-1688)." This text may 
be modified at the discretion of, or upon application by an agency and approval by, the 
Office of Management and Budget. 

(2) The designated agency official will specify the extent to which such assurances 
will be required of the applicant's or recipient's subgrantees, contractors, 
subcontractors, transferees, or successors in interest. 

§ __ .5 Transfers of property. 

If a recipient sells or otherwise transfers property fmanced in whole or in part with 
Federal financial assistance to a transferee that operates any education program or 
activity, and the Federal share of the fair market value of the property is not upon such 
sale or transfer properly accounted for to the Federal Government, both the transferor 
and the transferee shall be deemed to be recipients, subject to the provisions of §§ 

.11 through .20. - -

§ __ .6 Effect of other requirements. 

(a) Effect of other Federal provisions. The obligations imposed by these Title IX 
regulations are independent of, and do not alter, obligations not to discriminate on the 
basis of sex imposed by Executive Order 11246, as amended, 3 CFR, 1964-1965 
Comp., p. 339; sections 704 and 855 of the Public Health Service Act (42 U.S.C. 
295m, 298b-2); Title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e et seq.); 
the Equal Pay Act of 1963 (29 U.S.C. 206); and any other Act of Congress or Federal 
regulation. 

(b) Effect of State or local law or other requirements. The obligation to comply 
with these Title IX regulations is not obviated or alleviated by any State or local law or 
other requirement that would render any applicant or student ineligible, or limit the 
eligibility of any applicant or student, on the basis of sex, to practice any occupation or 
profession. 

(c) Effect of rules or regulations of private organizations. The obligation to comply 
with these Title IX regulations is not obviated or alleviated by any rule or regulation of 
any organization, club, athletic or other league, or association that would render any 
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applicant or student ineligible to participate or limit the eligibility or participation of 
any applicant or student, on the basis of sex, in any education program or activity 
operated by a recipient and that receives or benefits from Federal financial assistance. 

§ .7 Effect of emplQyment QllPQrtunitjes. 

The obligation to comply with these Title IX regulations is not obviated or 
alleviated because employment opportunities in any occupation or profession are or 
may be more limited for members of one sex than for members of the other sex. 

,·i. 

§ __ .8 Designation of re~ponsible emplQyee and adoptiQn Qf grievance procedures. 

(a) Designation of reSPQnsible employee. Each recipient shall designate at least one 
employee to coordinate its efforts to comply with and carry out its responsibilities 
under these Title IX regulations, including any investigation of any complaint 
communicated to such recipient alleging its noncompliance with these Title IX 
regulations or alleging any actions that would be prohibited by these Title IX 
regulations. The recipient shall notify all its students and employees of the name, 
office address, and telephone number of the employee or employees appointed pursuant 
to this paragraph. 

(b) Complaint procedure Qf recipient. A recipient shall adopt and publish grievance 
procedures providing for prompt and equitable resolution of student and employee 
complaints alleging any action that would be prohibited by these Title IX regulations. 

§ __ .9 Dissemination Qfpolicy. 

(a) Notification of policy. (1) Each recipient shall implement specific and 
continuing steps to notify applicants for admission and employment, students and 
parents of elementary and secondary school students, employees, sources of referral of 
applicants for admission and employment, and all unions or professional organizations 
holding collective bargaining or professional agreements with the recipient, that it does 
not discriminate on the basis of sex in the educational programs or activities that it 
operates, and that it is required by Title IX and these Title IX regulations not to 
discriminate in such a manner. Such notification shall contain such information, and be 
made in such manner, as the designated agency official finds necessary to apprise such 
persons of the protections against discrimination assured them by Title IX and these 
Title IX regulations, but shall state at least that the requirement not to discriminate in 
education programs and activities extends to employment therein, and to admission 
thereto unless §§ _.21 through 30 do not apply to the recipient, and that inquiries 
concerning the application of Title IX and these Title IX regulations to such recipient 
may be referred to the employee designated pursuant to § __ .8, or to the designated 
agency official. 
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(2) Each recipient shall make the initial notification required by paragraph (a)(1) of 
this section within 90 days of the effective date of these Title IX regulations or of the 
date these Title IX regulations first apply to such recipient, whichever comes later, 
which notification shall include publication in: 

(i) Local newspapers; 

(ii) Newspapers and magazines operated by such recipient or by student, alumnae, 
or alumni groups for or in connection with such recipient; and 

(iii) Memoranda or other written communications distributed to every student and 
employee of such recipient. 

(b) Publications. (1) Each recipient shall prominently include a statement of the 
policy described in paragraph (a) of this section in each announcement, bulletin, 
catalog, or application form that it makes available to any person of a type, described in 
paragraph (a) of this section, or which is otherwise used in connection with the 
recruitment of students or employees. 

(2) A recipient shall not use or distribute a publication of the type described in this 
paragraph (b)(I) of this section that suggests, by text or illustration, that such recipient 
treats applicants, students, or employees differently on the basis of sex except as such 
treatment is permitted by these Title IX regulations. 

(c) Distribution. Each recipient shall distribute without discrimination on the basis 
of sex each publication described in paragraph (b) of this section, and shall apprise each 
of its admission and employment recruitment representatives of the policy of 
nondiscrimination described in paragraph (a) of this section, and shall require such 
representatives to adhere to such policy. 

§ _.10 [Reserved] 

Subpart B--Coyerage 

§ __ .11 Application. 

Except as provided in §§ _.11 through _.20, these Title IX regulations apply to 
every recipient and to each education program or activity operated by such recipient 
that receives or benefits from Federal financial assistance. . 

§ __ .12 Educational institutions and other entities controlled by religious 
organizations. 
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(a) Exemption. These Title IX regulations do not apply to any operation of an 
educational institution or other entity that is controlled by a religious organization to the 
extent that application of these Title IX regulations would not be consistent with the 
religious tenets of such organization. 

(b) Exemption claims. An educational institution or other entity that wishes to 
claim the exemption set forth in' paragraph (a) of this section shall do so by submitting 
in writing to the designated agency official a statement by the highest-ranking official of 
the institution, identifying the provisions of these Title IX regulations that conflict with 
a specific tenet of the religious organization. 

§ .13 Military and merchant marine educational institutions. 

These Title IX regulations do not apply to an educational institution whose primary 
purpose is the training of individuals for a military service of the United States or for 
the merchant marine. 

§ __ .14 Membership practices of certain organizations. 

(a) Social fraternities and sororities. These Title IX regulations do not apply to the 
membership practices of social fraternities and sororities that are exempt from taxation 
under section SOI(a) of the Internal Revenue Code of 19S4, 26 U.S.c. SOI(a), the 
active membership of which consists primarily of students in attendance at institutions 
of higher education. 

(b) YMCA. YWCA. Girl Scouts. Boy Scouts. and Camp Fire Girls. These Title IX 
regulations do not apply to the membership practices of the Young Men's Christian 
Association (YMCA), the Young Women's Christian Association (YWCA), the Girl 
Scouts, the Boy Scouts, and Camp Fire Girls. 

(c) Voluntary youth service organizations. These Title IX regulations do not apply 
to the membership practices of a voluntary youth service organization that is exempt 
from taxation under section SOI(a) of the Internal Revenue Code of 19S4, 26 U.S.C. 
SOI(a), and the membership of which has been traditionally limited to members of one 
sex and principally to persons of less than nineteen years of age. 

§ .IS Admissions. 

(a) Admissions to educational institutions prior to June 24, 1973, are not covered by 
these Title IX regulations. 

(b) Administratively separate units. For the purposes only of this section, §§ 
.16 and .17, and §§ .21 through .30, each administratively separate -- -- - -
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unit shall be deemed to be an educational institution. 

(c) Awlication of §§ .21 through .30. Except as provided in paragraphs (d) 
and (e) of this section, §§ _.21 through _.30 apply to each recipient. A recipient 
to which §§ _.21 through _.30 apply shall not discriminate on the basis of sex in 
admission or recruitment in violation of such sections. 

(d) Educational institutions. Except as provided in paragraph (e) of this section as 
to recipients that are educational institutions, §§ _.21 through _.30 apply only to 
institutions of vocational education, professional education, graduate higher education, 
and public institutions of undergraduate higher education. 

(e) Public institutions of undergraduate higher education. §§ .21 through .30 - -
do not apply to any public institution of undergraduate higher education that 
traditionally and continually from its establishment has had a policy of admitting 
students of only one sex. 

§ __ .16 Educational institutions eligible to submit transition plans. 

(a) Application. This section applies to each educational institution to which §§ 
_.21 through _.30 apply that: 

(1) Admitted students of only one sex as regular students as of June 23, 1972; or 

(2) Admitted students of only one sex as regular students as of June 23, 1965, but 
thereafter admitted, as regular students, students of the sex not admitted prior to June 
23, 1965. 

(b) Provision for transition plans. An educational institution to which this section 
applies shall not discriminate on the basis of sex in admission or recruitment in 
violation of §§ _.21 through _.30 unless it is carrying out a transition plan 
approved by the Secretary of Education as described in § __ .17, which plan provides 
for the elimination of such discrimination by the earliest practicable date but in no event 
later than June 23, 1979. 

§ __ .17 Transition plans. 

(a) Submission of plans. An institution to which § __ .16 applies and that is 
composed of more than one administratively separate unit may submit either a single 
transition plan applicable to all such units, or a separate transition plan applicable to 
each such unit. 

(b) Content of plans. In order to be approved by the Secretary of Education, a 
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transition plan shall: 

(I) State the name, address, and Federal Interagency Committee on Education Code 
of the educational institution submitting such plan, the administratively separate units to 
which the plan is applicable, and the name, address, and telephone number of the 
person to whom questions concerning the plan may be addressed. The person who 
submits the plan shall be the chief administrator or president of the institution, or 
another individual legally authorized to bind the institution to all actions set forth in the 
plan. 

(2) State whether the educational institution or administratively separate unit admits 
students of both sexes as regular students and, if so, when it began to do so. 

(3) Identify and describe with respect to the educational institution or 
administratively separate unit any obstacles to admitting students without discrimination 
on the basis of sex. 

(4) Describe in detail the steps necessary to eliminate as soon as practicable each 
obstacle so identified and indicate the schedule for taking these steps and the individual 
directly responsible for their implementation. 

(5) Include estimates of the number of students, by sex, expected to apply for, be 
admitted to, and enter each class during the period covered by the plan. 

(c) Nondiscrimination. No policy or practice of a recipient to which § __ .16 
applies shall result in treatment of applicants to or students of such recipient in violation 
of §§ _.21 through _.30 unless such treatment is necessitated by an obstacle 
identified in paragraph (b)(3) of this section and a schedule for eliminating that obstacle 
has been provided as required by paragraph (b)( 4) of this section. 

(d) Effects of past exclusion. To overcome the effects of past exclusion of students 
on the basis of sex, each educational institution to which § __ .16 applies shall include 
in its transition plan, and shall implement, specific steps designed to encourage 
individuals of the previously excluded sex to apply for admission to such institution. 
Such steps shall include instituting recruitment programs that emphasize the institution's 
commitment to enrolling students of the sex previously excluded. 

§ __ .18 Statutory amendments. 

This section, which applies to all provisions of these Title IX regulations, addresses 
statutory amendments to Title IX. 

(a) These Title IX regulations shall not apply to or preclude: 
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(1) Any program or activity of the American Legion undertaken in connection with 
the organization or operation of any Boys State conference, Boys Nation conference, 
Girls State conference, or Girls Nation conference; 

(2) Any program or activity of a secondary school or educational institution 
specifically for: 

(i) The promotion of any Boys State conference, Boys Nation conference, Girls 
State conference, or Girls Nation conference; or 

(ii) The selection of students to attend any such conference; 

(3) Father-son or mother-daughter activities at an educational institution, but if such 
activities are provided for students of one sex, opportunities for reasonably comparable 
activities shall be provided to students of the other sex; 

(4) Any scholarship or other fmancial assistance awarded by an institution of higher 
education to an individual because such individual has received such award in a single­
sex pageant based upon a combination of factors related to the individual's personal 
appearance, poise, and talent. The pageant, however, must comply with other 
nondiscrimination provisions of Federal law. 

(b) "Program or activity" or "program "mean all of the operations of any entity 
described in paragraphs (b)(1)-(4) of this section, any part of which is extended Federal 
financial assistance: 

(1)(i) A department, agency, special purpose district, or other instrumentality of a 
State or of a local government; or 

(ii) The entity of such State or local government that distributes such assistance and 
each such department or agency (and each other State or local govermnent entity) to 
which the assistance is extended, in the case of assistance to a State or local 
govermnent; 

(2)(i) A college, university, or other postsecondary institution, or a public system of 
higher education; or 

(ii) A local educational agency (as defined in section 8801 of title 20), system of 
vocational education, or other school system; 

(3)(i) An entire corporation, partnership, or other private organization, or an entire 
sole proprietorship--
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(A) If assistance is extended to such corporation, partnership, private organization, 
or sole proprietorship as a whole; or 

(B) Which is principally engaged in the business of providing education, health 
care, housing, social services, or parks and recreation; or 

(ii) The entire plant or other comparable, geographically separate facility to which 
Federal financial assistance is extended, in the case of any other corporation, 
partnership, private organization, or sole proprietorship; or 

(4) Any other entity that is established by two or more of the entities described in 
paragraphs (b)(l), (2), or (3) of this section.~ 

(5) Such term does not include any operation of an entity that is controlled by a 
religious organization if the application of 20 U.S.C. 1681 to such operation would not 
be consistent with the religious tenets of such organization. 

(6) For example, all of the operations of a college, university, or other 
postsecondary institution, including but not limited to traditional educational operations, 
faculty and student housing, campus shuttle bus service, campus resta~rants, the 
bookstore, and other commercial activities are part of a "program or activity" subject to 
these Title IX regulations if the college, university, or other institution receives or 
benefits from Federal financial assistance. 

(c)(I) Nothing in these Title IX regulations shall be construed to require or 
prohibit any person, or public or private entity, to provide or pay for any benefit or 
service, including the use of facilities, related to an abortion. 

(2) Nothing in this section shall be construed to permit a penalty to be imposed on 
any person or individual because such person or individual is seeking or has received 
any benefit or service related to a legal abortion. Accordingly, subject to paragraph 
(c)(I) of this section, no person shall be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under any academic, extracurricular, 
research, occupational training, employment, or other educational program or activity 
operated by a recipient that receives or benefits from Federal financial assistance 
because such individual has sought or received, or is seeking, a legal abortion, or any 
benefit or service related to a legal abortion. 

§§ .19 through .20 [Reserved] - --
Subpart C--Discrimination on the Basis of Sex in Admission and Recruitment 
Prohibited 
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§ __ .21 Admission. 

(a) General. No person shall, on the basis of sex, be denied admission, or be 
subjected to discrimination in admission, by any recipient to which §§ _.21 through 

.30 apply, except as provided in §§ .16 and .17. - -- --

(b) Specific prohibitions. (1) In determining whether a person satisfies any policy 
or criterion for admission, or in making any offer of admission, a recipient to which §§ 

.21 through .30 apply shall not: - -

(i) Give preference to one person over another on the basis of sex, by ranking 
applicants separately on such basis, or otherwise; 

(ii) Apply numerical limitations upon the number or proportion of persons of either 
sex who may be admitted; or 

(iii) Otherwise treat one individual differently from another on the basis of sex. 

(2) A recipient shall not administer or operate any test or other criterion for 
admission that has a disproportionately adverse effect on persons on the basis of sex 
unless the use of such test or criterion is shown to predict validly success in the 
education program or activity in question and alternative tests or criteria that do not 
have such a disproportionately adverse effect are shown to be unavailable. 

(c) Prohibitions relating to marital or parental status. In determining whether a 
person satisfies any policy or criterion for admission, or in making any offer of 
admission, a recipient to which §§ _.21 through _.30 apply: 

(1) Shall not apply any rule concerning the actual or potential parental, family, or 
marital status of a student or applicant that treats persons differently on the basis of sex; 

(2) Shall not discriminate against or exclude any person on the basis of pregnancy, 
childbirth, termination of pregnancy, or recovery therefrom, or establish or follow any 
rule or practice that so discriminates or excludes; 

(3) SUbject to § . 18(c), shall treat disabilities related to pregnancy, childbirth, 
termination of pregnancy, or recovery therefrom in the same manner and under the 
same policies as any other temporary disability or physical condition; and 

(4) Shall not make pre-admission inquiry as to the marital status of an applicant for 
admission, including whether such applicant is "Miss" or "Mrs." A recipient may make 
pre-admission inquiry as to the sex of an applicant for admission, but only if such 
inquiry is made equally of such applicants of both sexes and if the results of such 
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inquiry are not used in connection with discrimination prohibited by these Title IX 
regulations . 

§ .22 Preference in admission. 

A recipient to which §§ _.21 through _.30 apply shall not give preference to 
applicants for admission, on the basis of attendance at any educational institution or 
other school or entity that admits as students only or predominantly members of one 
sex, if the giving of such preference has the effect of discriminating on the basis of sex 
in violation of §§ _.21 through _.30 . 

. . ' 
§ .23 Recruitment. 

(a) Nondiscriminato!:Y recruitment. A recipient to which §§ _.21 through _.30 
apply shall not discriminate on the basis of sex in the recruitment and admission of 
students. A recipient may be required to undertake additional recruitment efforts for 
one sex as remedial action pursuant to § __ .3(a), and may choose to undertake such 
efforts as affirmative action pursuant to § __ .3(b). 

(b) Recruitment at certain institutions. A recipient to which §§ _.21 through 
_.30 apply shall not recruit primarily or exclusively at educational institutions, 
schools, or entities that admit as students only or predominantly members of one sex, if 
such actions have the effect of discriminating on the basis of sex in violation of § § 
_.21 through _.30 . 

§§ .24 - . 30 [Reserved] 

Subpart D--Discrimination on the Basis of Sex in Education Programs and Activities 
Prohibited 

§ .31 Education programs and activities. 

(a) General. Except as provided elsewhere in these Title IX regulations, no person 
shall, on the basis of sex, be excluded from participation in, be denied the benefits of, 
or be subjected to discrimination under any academic, extracurricular, research, 
occupational training, or other education program or activity operated by a recipient 
that receives or benefits from Federal financial assistance. Sections _.31 through 
_.50 do not apply to actions of a recipient in connection with admission of its 
students to an education program or activity of a recipient to which §§ _.21 through 

.30 do not apply, or an entity, not a recipient, to which §§ .21 through .30 
- - -
would not apply if the entity were a recipient. 

(b) Specific prohibitions. Except as provided in §§ _.31 through _.50, in 
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providing any aid, benefit, or service to a student, a recipient shall not, on the basis of 
sex: 

(1) Treat one person differently from another in determining whether such person 
satisfies any requirement or condition for the provision of such aid, benefit, or service; 

(2) Provide different aid, benefits, or services or provide aid, benefits, or services 
in a different manner; 

(3) Deny any person any such aid, benefit, or service; 

(4) Subject any person to separate or different rules of behavior, sanctions, or other 
treatment; 

(5) Apply any rule concerning the domicile or residence of a student or applicant, 
including eligibility for in-state fees and tuition; 

(6) Aid or perpetuate discrimination against any person by providing significant 
assistance to any agency, organization, or person that discriminates on the basis of sex 
in providing any aid, benefit, or service to students or employees; 

(7) Otherwise limit any person in the enjoyment of any right, privilege, advantage, 
or opportunity. 

(c) Assistance administered by a recipient educational institution to study at a 
foreign institution. A recipient educational institution may administer or assist in the 
administration of scholarships, fellowships, or other awards established by foreign or 
domestic wills, trusts, or similar legal instruments, or by acts of foreign governments 
and restricted to members of one sex, that are designed to provide opportunities to 
study abroad, and that are awarded to students who are already matriculating at or who 
are graduates of the recipient institution; Provided, that a recipient educational 
institution that administers or assists in the administration of such scholarships, 
fellowships, or other awards that are restricted to members of one sex provides, or 
otherwise makes available reasonable opportunities for similar studies for members of 
the other sex. Such opportunities may be derived from either domestic or foreign 
sources. 

(d) Programs not operated by recipient. (1) This paragraph applies to any recipient 
that requires participation by any applicant, student, or employee in any education 
program or activity not operated wholly by such recipient, or that facilitates, permits, 
or considers such participation as part of or equivalent to an education program or 
activity operated by such recipient, including participation in educational consortia and 
cooperative employment and student-teaching assignments. 
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(2) Such recipient: 

(i) Shall develop and implement a procedure designed to assure itself that the 
operator or sponsor of such other education program or activity takes no action 
affecting any applicant, student, or employee of such recipient that these Title IX 
regulations would prohibit such recipient from taking; and 

(ii) Shall not facilitate, require, peimit, or consider such participation if such action 
occurs. 

"! . 

§ __ .32 Housing. 

(a) Generally. A recipient shall not, on the basis of sex, apply different rules or 
regulations, impose different fees or requirements, or offer different services or 
benefits related to housing, except as provided in this section (including housing 
provided only to married students). 

(b) Housing provided by recipient. (1) A recipient may provide separate housing on 
the basis of sex. 

(2) Housing provided by a recipient to students of one sex, when compared to that 
provided to students of the other sex, shall be as a whole: 

(i) Proportionate in quantity to the number of students of that sex applying for such 
housing; and 

(ii) Comparable in quality and cost to the student. 

(c) Other housing. (1) A recipient shall not, on the basis of sex, administer 
different policies or practices concerning occupancy by its students of housing other 
than that provided by such recipient. 

(2)(i) A recipient which, through solicitation, listing, approval of housing, or 
otherwise, assists any agency, organization, or person in making housing available to 
any of its students, shall take such reasonable action as may be necessary to assure itself 
that such housing as is provided to students of one sex, when compared to that provided 
to students of the other sex, is as a whole: 

(A) Proportionate in quantity; and 

(B) Comparable in quality and cost to the student. 

(ii) A recipient may render such assistance to any agency, organization, or person 
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that provides all or part of such housing to students of only one sex. 

§ .33 Comparable facilities. 

A recipient may provide separate toilet, locker room, and shower facilities on the 
basis of sex, but such facilities provided for students of one sex shall be comparable to 
such facilities provided for students of the other sex. 

§ .34 Access to course offerings. 

A recipient shall not provide any course or otherwise carry out any of its education 
program or activity separately on the basis of sex, or require or refuse participation 
therein by any of its students on such basis, including health, physical education, 
industrial, business, vocational, technical, home economics, music, and adult education 
courses. 

(a) With respect to classes and activities in physical education at the elementary 
school level, the recipient shall comply fully with this section as expeditiously as 
possible but in no event later than one year from the effective date of this regulation. 
With respect to physical education classes and activities at the secondary and post­
secondary levels, the recipient shall comply fully with this section as expeditiously as 
possible but in no event later than three years from the effective date of this regulation. 

(b) This section does not prohibit grouping of students in physical education classes 
and activities by ability as assessed by objective standards of individual performance 
developed and applied without regard to sex. 

(c) This section does not prohibit separation of students by sex within physical 
education classes or activities during participation in wrestling, boxing, rugby, ice 
hockey, football, basketball, and other sports the purpose or major activity of which 
involves bodily contact. 

(d) Where use of a single standard of measuring skill or progress in a physical 
education class has an adverse effect on members of one sex, the recipient shall use 
appropriate standards that do not have such effect. 

( e) Portions of classes in elementary and secondary schools that deal exclusively 
with human sexuality may be conducted in separate sessions for boys and girls. 

(0 Recipients may make requirements based on vocal range or quality that may 
result in a chorus or choruses of one or predominantly one sex. 

§ __ .35 Access to schools operated by local education agencies (LEAs). 

33 



A recipient that is a local educational agency shall not, on the basis of sex, exclude 
any person from admission to: 

(a) Any institution of vocational education operated by such recipient; or 

(b) Any other school or educational unit operated by such recipient, unless such 
recipient otherwise makes available to such person, pursuant to the same policies and 
criteria of admission, courses, services, and facilities comparable to each course, 
service, and facility offered in ·or through such schools. 

, i, 

§ __ .36 Counseling and yse of appraisal and counseling materials. 

(a) Counseling. A recipient shall not discriminate against any person on the basis of 
sex in the counseling or guidance of students or applicants for admission. 

(b) Use of appraisal and counseling materials. A recipient that uses testing or other 
materials for appraising or counseling students shall not use different materials for 
students on the basis of their sex or use materials that permit or require different 
treatment of students on such basis unless such different materials cover the same 
occupations and interest areas and the use of such different materials is shown to be 
essential to eliminate sex bias. Recipients shall develop and use internal procedures for 
ensuring that such materials do not discriminate on the basis of sex. Where the use of a 
counseling test or other instrument results in a substantially disproportionate number of 
members of one sex in any particular course of study or classification, the recipient 
shall take such action as is necessary to assure itself that such disproportion is not the 
result of discrimination in the instrument or its application. 

(c) Disproportion in classes. Where a recipient finds that a particular class contains 
a substantially disproportionate number of individuals of one sex, the recipient shall 
take such action as is necessary to assure itself that such disproportion is not the result 
of discrimination on the basis of sex in counseling or appraisal materials or by 
counselors. 

§ __ .37 Financial assistance. 

(a) General. Except as provided in paragraphs (b) and (c) of this section, in 
providing financial assistance to any of its students, a recipient shall not: 

(1) On the basis of sex, provide different amount or types of such assistance, limit 
eligibility for such assistance that is of any particular type or source, apply different 
criteria, or otherwise discriminate; 

(2) Through solicitation, listing, approval, provision of facilities, or other services, 
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assist any foundation, trust, agency, organization, or person that provides assistance to 
any of such recipient's students in a manner that discriminates on the basis of sex; or 

(3) Apply any rule or assist in application of any rule concerning eligibility for such 
assistance that treats persons of one sex differently from persons of the other sex 'with 
regard to marital or parental status. 

(b) Financial aid established by certain legal instruments. (1) A recipient may 
administer or assist in the administration of scholarships, fellowships, or other forms of 
financial assistance established pursuant to domestic or foreign wills, trusts, bequests, 
or similar legal instruments or by acts of a foreign government that require that awards 
be made to members of a particular sex specified therein; Provided, that the overall 
effect of the award of such sex-restricted scholarships, fellowships, and other forms of 
fmancial assistance does not discriminate on the basis of sex. 

(2) To ensure nondiscriminatory awards of assistance as required in paragraph 
(b)(J) of this section, recipients shall develop and use procedures under which: 

(i) Students are selected for award of financial assistance on the basis of 
nondiscriminatory criteria and not on the basis of availability of funds restricted to 
members of a particular sex; 

(ii) An appropriate sex-restricted scholarship, fellowship, or other form of financial 
assistance is allocated to each student selected under paragraph (b)(2)(i) of this section; 
and 

(iii) No student is denied the award for which he or she was selected under 
paragraph (b)(2)(i) of this section because of the absence of a scholarship, fellowship, 
or other form of fmancial assistance designated for a member of that student's sex. 

(c) Athletic scholarships. (1) To the extent that a recipient awards athletic 
scholarships or grants-in-aid, it must provide reasonable opportunities for such awards 
for members of each sex in proportion to the number of students of each sex 
participating in interscholastic or intercollegiate athletics. 

(2) A recipient may provide separate athletic scholarships or grants-in-aid for 
members of each sex as part of separate athletic teams for members of each sex to the 
extent consistent with this paragraph and § __ .41. 

§ __ .38 Employment assistance to students. 

(a) Assistance by recipjent in making available outside employment. A recipient 
that assists any agency, organization, or person in making employment available to any 
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of its students: 

(1) Shall assure itself that such employment is made available without 
discrimination on the basis of sex; and 

(2) Shall not render such services to any agency, organization, or person that 
discriminates on the basis of sex in its employment practices. 

(b) Employment of studentS by recipients. A recipient that employs any of its 
students shall not do so in a'manner that violates §§ _.51 through _.70. 

§ .39 Health and insur3nce benefits and services. 

Subject to § _.18(c), in providing a medical, hospital, accident, or life insurance 
benefit, service, policy, or plan to any of its students, a recipient shall not discriminate 
on the basis of sex, or provide such benefit, service, policy, or plan in a manner that 
would violate §§ _.51 through _.70 if it were provided to employees of the 
recipient. This section shall not prohibit a recipient from providing any benefit or 
service that may be used by a different proportion of students of one sex than of the 
other, including family planning services. However, any recipient that provides full 
coverage health service shall provide gynecological care. 

§ .40 Marital or parental status. 

(a) Status generally. A recipient shall not apply any rule concerning a student's 
actual or potential parental, family, or marital status that treats students differently on 
the basis of sex. 

(b) Pregnancy and related conditions. (1) A recipient shall not discriminate against 
any student, or exclude any student from its education program or activity, including 
any class or extracurricular activity, on the basis of such student's pregnancy, 
childbirth, false pregnancy, termination of pregnancy, or recovery therefrom, unless 
the student requests voluntarily to participate in a separate portion of the program or 
activity of the recipient. 

(2) A recipient may require such a student to obtain the certification of a physician. 
that the student is physically and emotionally able to continue participation in the 
normal education program or activity as long as such a certification is required of all 
students for other physical or emotional conditions requiring the attention of a 
physician. 

(3) A recipient that operates a portion of its education program or activity separately 
for pregnant students, admittance to which is completely voluntary on the part of the 
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student as provided in paragraph (b)(I) of this section, shall ensure that the instructional 
program in the separate program is comparable to that offered to non-pregnant students. 

(4) Subject to §_.18(c), a recipient shall treat pregnancy, childbirth, false 
pregnancy, termination of pregnancy and recovery therefrom in the same manner and 
under the same policies as any other temporary disability with respect to any medical or 
hospital benefit, service, plan, or policy that such recipient administers, operates, 
offers, or participates in with respect to students admitted to the recipient's educational 
program or activity. 

(5) In the case of a recipient that does not maintain a leave policy for its students, or 
in the case of a student who does not otherwise qualify for leave under such a policy, a 
recipient shall treat pregnancy, childbirth, false pregnancy, termination of pregnancy, 
and recovery therefrom as a justification for a leave of absence for as long a period of 
time as is deemed medically necessary by the student's physician, at the conclusion of 
which the student shall be reinstated to the status that she held when the leave began. 

§ __ .41 Athletics. 

(a) General. No person shall, on the basis of sex, be excluded from participation 
in, be denied the benefits of, be treated differently from another person, or otherwise 
be discriminated against in any interscholastic, intercollegiate, club, or intramural 
athletics offered by a recipient, and no recipient shall provide any such athletics 
separately on such basis. 

(b) Separate teams. Notwithstanding the requirements of paragraph (a) of this 
section, a recipient may operate or sponsor separate tearns for members of each sex 
where selection for such teams is based upon competitive skill or the activity involved 
is a contact sport. However, where a recipient operates or sponsors a team in a 
particular sport for members of one sex but operates or sponsors no such team for 
members of the other sex, and athletic opportunities for members of that sex have 
previously been limited, members of the excluded sex must be allowed to try out for the 
team offered unless the sport involved is a contact sport. For the purposes of these 
Title IX regulations, contact sports include boxing, wrestling, rugby, ice hockey, 
football, basketball, and other sports the purpose or major activity of which involves 
bodily contact. 

(c) Equal opportunity. (1) A recipient that operates or sponsors interscholastic, 
intercollegiate, club, or intramural athletics shall provide equal athletic ·opportunity for 
members of both sexes. In determining whether equal opportunities are available, the 
designated agency official will consider, among other factors: 

(i) Whether the selection of sports and levels of competition effectively 
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accommodate the interests and abilities of members of both sexes; 

(ii) The provision of equipment and supplies; 

(iii) Scheduling of games and practice time; 

(iv) Travel and per diem allowance; 

(v) Opportunity to receive coaching and academic tutoring; 

(vi) Assignment and cotnpensation of coaches and tutors; 

(vii) Provision of locker rooms, practice, and competitive facilities; 

(viii) Provision of medical and training facilities and services; 

(ix) Provision of housing and dining facilities and services; 

(x) Publicity. 

(2) For purposes of paragraph (c)(I) of this section, unequal aggregate expenditures 
for members of each sex or unequal expenditures for male and female teams if a 
recipient operates or sponsors separate teams will not constitute noncompliance with 
this section, but the designated agency official may consider the failure to provide 
necessary funds for teams for one sex in assessing equality of opportunity for members 
of each sex. 

(d) Adjustment period. A recipient that operates or sponsors interscholastic, 
intercollegiate, club, or intramural athletics at the elementary school level shall comply 
fully with this section as expeditiously as possible but in no event later than one year 
from the effective date of this regulation. A recipient that operates or sponsors 
interscholastic, intercollegiate, club, or intramural athletics at the secondary or 
postsecondary school level shall comply fully with this section as expeditiously as 
possible but in no event later than three years from the effective date of this regulation. 

§ .42 Textbooks and curricular material. 

Nothing in this regulation shall be interpreted as requiring or prohibiting or 
abridging in any way the use of particular textbooks or curricular materials. 

§§ __ .43 through _.50 [Reserved) 
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SUBPART E--DISCRIMINATION ON THE BASIS OF SEX IN EMPLOYMENT IN 
EDUCATION PROGRAMS AND ACTIVITIES PROHIBITED 

§ .51 Employment. 

(a) General. (1) No person shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination in 
employment, or recruitment, consideration, or selection therefor, whether full-time or 
part-time, under any education program or activity operated by a recipient that receives 
or benefits from Federal [mancial assistance. 

(2) A recipient shall make all employment decisions in any education program or 
activity operated by such recipient in a nondiscriminatory manner and shall not limit, 
segregate, or classify applicants or employees in any way that could adversely affect 
any applicant's or employee's employment opportunities or status because of sex. 

(3) A recipient shall not enter into any contractual or other relationship which 
directly or indirectly has the effect of subjecting employees or students to 
discrimination prohibited by §§ _.51 through _.70, including relationships with 
employment and referral agencies, with labor unions, and with organizations providing 
or administering fringe benefits to employees of the recipient. 

(4) A recipient shall not grant preferences to applicants for employment on the basis 
of attendance at any educational institution or entity that admits as students only or 
predominantly members of one sex, if the giving of such preferences has the effect of 
discriminating on the basis of sex in violation of these Title IX regulatiOns. 

(b) Application. The provisions of §§ .51 through .70 apply to: - -

(1) Recruitment, advertising, and the process of application for employment; 

(2) Hiring, upgrading, promotion, consideration for and award of tenure, demotion, 
. transfer, layoff, termination, application of nepotism policies, right of return from 
layoff, and rehiring; 

(3) Rates of payor any other form of compensation, and changes in compensation; 

(4) Job assigmnents, classifications and structure, including position descriptions, 
lines of progression, and seniority lists; 

(5) The terms of any collective bargaining agreement; 

(6) Granting and return from leaves of absence, leave for pregnancy, childbirth, 
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false pregnancy, termination of pregnancy, leave for persons of either sex to care for 
children or dependents, or any other leave; 

(7) Fringe benefits available by virtue of employment, whether or not administered 
by the recipient; 

(8) Selection and fmancial support for training, including apprenticeship, 
professional meetings, conferences, and other related activities, selection for tuition 
assistance, selection for sabbatiCals and leaves of absence to pursue training; 

, . ~ . 

(9) Employer-sponsored 'activities, including social or recreational programs; and 

(10) Any other term, condition, or privilege of employment. 

§ __ .52 Employment criteria. 

A recipient shall not administer or operate any test or other criterion for any 
employment opportunity that has a disproportionately adverse effect on persons on the 
basis of sex unless: 

(a) Use of such test or other criterion is shown to predict validly successful 
performance in the position in question; and 

(b) Alternative tests or criteria for such purpose, which do not have such 
disproportionately adverse effect, are shown to be unavailable. 

§ .53 Recruitment. 

(a) Nondiscriminatory recruitment and hiring. A recipient shall not discriminate on 
the basis of sex in the recruitment and hiring of employees. Where a recipient has been 
found to be presently discriminating on the basis of sex in the recruitment or hiring of 
employees, or has been found to have so discriminated in the past, the recipient shall 
recruit members of the sex so discriminated against so as to overcome the effects of 
such past or present discrimination. 

(b) Recruitment patterns. A recipient shall not recruit primarily or exclusively at 
entities that furnish as applicants only or predominantly members of one sex if such 
actions have the effect of discriminating on the basis of sex in violation of §§ _.51 
through _.70, 

§ .54 Compensation. 

A recipient shall not make or enforce any policy or practice that, on the basis of 
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sex: 

(a) Makes distinctions in rates of payor other compensation; 

(b) Results in the payment of wages to employees of one sex at a rate less than that 
paid to employees of the opposite sex for equal work on jobs the performance of which 
requires equal skill, effort, and responsibility, and that are performed under similar 
working conditions. 

§ .55 Job classification and structure. 

A recipient shall not: 

(a) Classify a job as being for males or for females; 

(b) Maintain or establish separate lines of progression, seniority lists, career 
ladders, or tenure systems based on sex; or 

(c) Maintain or establish separate lines of progression, seniority systems, career 
ladders, or tenure systems for similar jobs, position descriptions, or job requirements 
that classify persons on the basis of sex, unless sex is a bona fide occupational 
qualification for the positions in question as set forth in § __ .61. 

§ .56 Fringe benefits. 

(a) "Fringe benefits" defined. For purposes of these Title IX regulations, "fringe 
benefits" means: Any medical, hospital, accident, life insurance or retirement benefit, 
service, policy or plan, any profit-sharing or bonus plan, leave, and any other benefit 
or service of employment not subject to the provision of § __ .54. 

(b) Prohibitions. A recipient shall not: 

(1) Discriminate on the basis of sex with regard to making fringe benefits available 
to employees or make fringe benefits available to spouses, families, or dependents of 
employees differently upon the basis of the employee's sex; 

(2) Administer, operate, offer, or participate in a fringe benefit plan that does not 
provide for equal periodic benefits for members of each sex and for equal contributions 
to the plan by such recipient for members of each sex; or 

(3) Administer, operate, offer, or participate in a pension or retirement plan that 
establishes different optional or compulsory retirement ages based on sex or that 
otherwise discriminates in benefits on the basis of sex. 
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§ __ .57 Marital or parental status. 

(a) General. A recipient shall not apply any policy or take any employment action: 

(1) Concerning the potential marital, parental, or family status of an employee or 
applicant for employment that treats persons differently on the basis of sex; or 

(2) Which is based upon whether an employee or applicant for employment is the 
head of household or principal' wage earner in such employee's or applicant's family 
unit. 

(b) Pregnancy. A recipient shall not discriminate against or exclude from 
employment any employee or applicant for employment on the basis of pregnancy, 
childbirth, false pregnancy, termination of pregnancy, or recovery therefrom. 

(c) Pregnancy as a temporary disability. Subject to § _.18(c), a recipient shall 
treat pregnancy, childbirth, false pregnancy, termination of pregnancy, recovery 
therefrom, and any temporary disability resulting therefrom as any other temporary 
disability for all job-related purposes, including commencement, duration, and 
extensions of leave, payment of disability income, accrual of seniority and any other 
benefit or service, and reinstatement, and under any fringe benefit offered to employees 
by virtue of employment. 

(d) Pregnancy leave. In the case of a recipient that does not maintain a leave policy 
for its employees, or in the case of an employee with insufficient leave or accrued 
employment time to qualify for leave under such a policy, a recipient shall treat 
pregnancy, childbirth, false pregnancy, termination of pregnancy, and recovery 
therefrom as a justification for a leave of absence without pay for a reasonable period of 
time, at the conclusion of which the employee shall be reinstated to the status that she 
held when the leave began or to a comparable position, without decrease in rate of 
compensation or loss of promotional opportunities, or any other right or privilege of 
employment. 

§ __ .58 Effect of state or local law or other requirements. 

(a) Prohjbjtory requirements. The obligation to comply with §§ _.51 through 
.70 is not obviated or alleviated by the existence of any State or local law or other 

requirement that imposes prohibitions or limits upon employment of members of one 
sex that are not imposed upon members of the other sex. 

(b) Benefits. A recipient that provides any compensation, service, or benefit to 
members of one sex pursuant to a State or local law or other requirement shall provide 
the same compensation,. service, or benefit to members of the other sex. 
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§ .59 Adyertising. 

A recipient shall not in any advertising related to employment indicate preference, 
limitation, specification, or discrimination based on sex unless sex is a bona fide 
occupational qualification for the particular job in question. 

§ __ .60 Pre-employment inquiries. 

(a) Marital status. A recipient shall not make pre-employment inquiry as to the 
marital status of an applicant for employment, including whether such applicant is 
"Miss" or "Mrs. " 

(b)~. A recipient may make pre-employment inquiry as to the sex of an 
applicant for employment, but only if such inquiry is made equally of such applicants of 
both sexes and if the results of such inquiry are not used in connection with 
discrimination prohibited by these Title IX regulations. 

§ .61 Sex as a bona fide occupational qualification. 

A recipient may take action otherwise prohibited by §§ _.51 through _.70 
provided it is shown that sex is a bona fide occupational qualification for that action, 
such that consideration of sex with regard to such action is essential to successful 
operation of the employment function concerned. A recipient shall not take action 
pursuant to this section that is based upon alleged comparative employment 
characteristics or stereotyped characterizations of one or the other sex, or upon 
preference based on sex of the recipient, employees, students, or other persons, but 
nothing contained in this section shall prevent a recipient from considering an 
employee's sex in relation to employment in a locker room or toilet facility used only 
by members of one sex . 

§§ .62 - . 70 [Reserved] 

SUBPART F--PROCEDURES 

§ __ .71 Notice of covered procrams. 

Within 60 days of the fmal publication of this Title IX regulation, the agency shall 
publish in the Federal Register a notice of the programs covered by this regulation. 
The agency shall periodically republish the 'notice to reflect changes in covered 
programs. Copies of this notice also shall be made available upon request to the 
agency's office that enforces Title IX. 
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§§ .72- .90 [Reserved] 

[NOTE: see agency adoption of common rule for text specific to each agency.] 

,', . 
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For the reasons stated in the preamble, the Department of Justice proposes to amend 28 

CFR part 42 as follows: 

PART 42-NONDISCRIMINATION; EQUAL EMPLOYMENT OPPORTUNITY; 

POLICIES AND PROCEDURES 

1. Subpart J, consisting of §§ 42.801 through 42.890 (§§ _.1 through _.90), is 

added to part 42 as set forth.at the end of the common preamble to read as follows: 

Subpart J-Nondiscrimination on the Basis of Sex in Education Programs and Activities 

Receiving or Benefiting from Federal Financial Assistance 

Sec. 
Introduction 

42.801 Purpose and effective date. 
42.802 Definitions. 
42.803 Remedial and affirmative action and self-evaluation. 
42.804 Assurance required. 
42.805 Transfers of property. 
42.806 Effect of other requirements. 
42.807 Effect of employment opportunities. 
42.808 Designation of responsible employee and adoption of grievance procedures. 
42.809 Dissemination of policy. 
42.810 [Reserved] 

Coverage 
42.811 Application. 
42.812 Educational institutions and other entities controlled by religious organizations. 
42.813 Military and merchant marine educational institutions. 
42.814 Membership practices of certain organizations. 
42.815 Admissions. 
42.816 Educational institutions eligible to submit transition plans. 
42.817 Transition plans. 
42.818 Statutory amendments. 
42.819-42.820 [Reserved] 

Discrimination on the Basis of Sex in Admissions and Recruitment Prohibited 
42.821 Admission. 
42.822 Preference in admission. 
42.823 Recruitment. 
42.824-42.830 [Reserved] 

Discrimination on the Basis of Sex in Education Programs and Activities 
Prohibited 



42.831 Education programs and activities. 
42.832 Housing. 
42.833 Comparable facilities. 
42.834 Access to course offerings. 
42.835 Access to schools operated by LEAs. 
42.836 Counseling and use of appraisal and !:ounseling materials. 
42.837 Financial assistance. 
42.838 Employment assistance to students. 
42.839 Health and insurance benefits and services. 
42.840 Marital or parental status. 
42.841 Athletics. 
42.842 Textbooks and curricular material. 
42.843-42.850 [Reserved] 

Discrimination on the Basis of Sex in Employment in Education Programs and 
Activities Prohibited 

42.851 Employment. 
42.852 Employment criteria. 
42.853 Recruitment. 
42.854 Compensation. 
42.855 Job·classification and structure. 
42.856 Fringe benefits. 
42.857 Marital or parental status. 
42.858 Effect of state or local law or other requirements. 
42.859 Advertising. 
42.860 Pre-employment inquiries. 
42.861 Sex as a bona fide occupational qualification. 
42.862-42.870 [Reserved] 

Procedures 
42.871 Notice of covered programs. 
42.872 Enforcement procedures. 
42-873-42.890 [Reserved] 

Authority: 5 U.S.c. 301; 20 U.S.C. 1681, 1682, 1683, 1685, 1686, 1687, 1688. 

2. The designations for Subparts A-F as set forth in the common rule are removed. 

3. In § 42.802 (§ .2) in the definition of "designated agency official," the brackets 

and text within brackets are removed and "the Assistant Attorney General, Civil Rights 

Division" is added in its place. 

4. In § 42.802 (§ _.2) in the definition of "Title IX regulations," the brackets and 

text within brackets are removed and "§§ 42.801 through 42.890" is added in its place. 



5. Section 42.872 (§ _.72) is added to read as follows: 

§ 42.872 Enforcement procedures. 

The investigative, compliance, and enforcement procedural provisions of Title 

VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d) ("Title VI") are hereby 

adopted and applied to this subpart. These procedures may be found at 28 CFR 

42.106 through 42.111. 



Draft 12/30/97 

Executive Order 

Nondiscrimination on the Basis of Race, Color, National Origin, 

and Sex in Federally Conducted Education and Training Programs 

Numerous civil rights laws, including Title VI of the Civil 

Rights Act of 1964, as amended, 42 U.S.C. § 2000d, et seq., and 

Title IX of the Education Amendments of 1972, as amended, 20 

U.S.C. § 1681, et seq., prohibit discrimination on the basis of 

race, color, national origin, and sex, in educational programs 

and activities that receive' Federal financial assistance. In 

addition, other Federal laws, including Title VII of the Civil 

Rights Act of 1964, as amended (Title VII), prohibit 

discrimination against employees by employers on the basis of 

race, color, national origin, sex, and other grounds with respect 

to, among other things, opportunities for and participation in 

education and training programs. The Federal government has 

acted, and will continue to act, aggressively through litigation, 

policy guidance, outreach, and other means to expand and ensure 

equal opportunities for minorities and women that participate in 

State, local, and private education programs that receive Federal 

financial assistance. 

In addition to providing Federal assistance to various 

education and training programs, the Federal government itself 

conducts numerous education and training programs. For example, 

the Department of Defense operates schools for grades 

kindergarten through high school to educate the dependents of 
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service members and others in the United States and around the 

world. The Department of Interior also operates schools, 

kindergarten through the undergraduate level, to educate Native 

Americans. Many agencies also provide training on Federal laws 

and regulations to a variety of audiences in a variety of 
"i. 

settings: formal academies teach state and local personnel 

principles, laws, techniques, and strategies relating to 

effective law enforcement; seminars instruct members of select 

industries on Federal requirements for licensing and operation; 

programs in prisons train Federal inmates on trade skills; and 

members of the public are educated about the environment and 

natural resources.' 

I believe it is essential that the Federal Government hold 

itself to the same principles of nondiscrimination in educational 

opportunities that we now apply to education programs and 

activities of state and local governments and private 

institutions receiving Federal financial assistance.' Existing 

laws and regulations prohibit certain forms of discrimination in 

Federally conducted education and training programs -- including 

discrimination against people with disabilities (prohibited by 

the Rehabilitation Act of 1973, as amended), and discrimination 

based on race, color, national origin, sex, or religion against 

, Other programs, particularly those that may be more 
questionable or controversial on coverage, could be described 
here to show the intent for coverage. 

, This sentence is from the President's June 17, 1997, memo. 
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Federal employees (prohibited by Title VII).3 Through this 

Executive order, we are now expanding prohibitions of 

discrimination on the basis of race, color, national origin, and 

sex to certain other Federally conducted education and training 

programs and activities. 

Furthermore, stability is an essential element of economy 

and efficiency. Discriminatory practices cause interruption, 

loss of productivity, inefficiency, instability in the work 

environment, and interference with the learning process, and, 

thus, disrupt the orderly delivery of services. 

NOW, THEREFORE, to promote economy and efficiency in 

government procurement of supplies and services', to enforce the 

Constitution and laws of the United States, and to achieve equal 

opportunity in federally conducted education and training 

programs, and by the authority vested in me as President by the 

Constitution and the laws of the United States of America, 

including section ___ of title __ , United States Codes; sections 

471, et seq., including section 486, title 40, United States 

3 This sentence is slightly modified from text of the 
President's June 17, 1997, memo. 

4 Several Executive orders that impose obligations on 
contractors begin with a narrative of how such action (~, 
publication of environmental actions, compliance with immigration 
law provisions, hiring of displaced workers, etc.), will ensure a 
more stable procurement program with the government, and 
therefore promote economy and efficiency. See Exec. Order No. 
12,969, 3 C.F.R. 403 (1995 Comp.) (Federal Acquisition and 
Community Right-to-Know); Exec. Order No. 12,933, 3 C.F.R. 927 
(1994 Comp.) (Nondisplacement of workers on follow-on contracts) 

S This is the citation for the establishment of DOD's 
domestic and overseas school programs. 
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Code6
; section 7301, title 5, United States Code7

; and section 

301, title 3, United States Code, it is hereby ordered as 

follows: 

Section 1. Statement of policy on education programs and 

activities conducted by, ,executive departments and agencies. 

1-101. No individual shall, on the basis of race, color, 

national origin or sex, be excluded from participation in, be 

denied the benefits of, or be subjected to discrimination in' an 

education or training program or activity of any Executive 

department or agency9 conducted in the United States, the 

territories, the possessions, the Commonwealths of Puerto Rico 

and of the Mariana Islands, and as set forth in Subsection 1-102. 

6 This is the authority for Exec. Order No. 11,246's 
coverage of contractors, although it is not specifically cited in 
the order. 

7 This is the authority to govern conduct of federal 
employees. 

8 The phrase "be denied the benefits of, . be subj ect 
to," is the operating text of Title VI, Title IX, and Section 504 
of the Rehabilitation Act. 

9 See subsection 8-803, which addresses independent 
agencies. As an alternative, we may consider using specific 
defini tions of "agency" and "independent agency," based on 42 
U.S.C. § 3502, Paperwork Reduction Act, to distinguish who is/is 
not covered. Other orders cite to 5 U.S.C. § 105, which defines 
Executi ve agencies as: "an Executive department, a Government 
corporation, and an independent establishment." It is doubtful 
that § 105 can be utilized for this order. 
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1-102. The provisions of this Order shall apply to education 

programs and activities that are operated by the Department of 

Defense Dependents Schools. 10 

Section 2. Definitions. 

2-201. "Program or activity" includes programs or activities 

conducted, operated, administered, or undertaken by an executive 

department or agency, or by a contractor to an executive 

department or agency in carrying out its Federal contract." 

2-202. "Education and training programs" include, but are not 

limited to, formal schools, extracurricular activities, academic 

programs, occupational training, scholarships and fellowships, 

student internships, training for industry members, summer 

enrichment camps, and programs to train teachers. 

2-203. The Attorney General is delegated authority to determine 

the scope of education and training programs, in addition to 

those identified in subsection 2-202 and section 4, that are 

subject to and exempt from coverage by this order, respectively. 

2-204. "Contractor" means an entity that has submitted the 

10 Training programs conducted overseas that are solely for 
foreign nationals, including law enforcement and anti-terrorism 
training, will not be covered by this Executive order. 

II Exec. Order No. 12,892, which addresses fair housing in 
federally assisted and conducted activities, defines "program or 
activity" as follows:" .shall include program and 
activities operated, administered, or undertaken by the Federal 
government, [federally assisted programs], and Federal 
supervision or exercise of regulatory responsibility (including 
regulatory or supervisory authority over financial 
institutions)." 3 C.F.R. 849 (1994 Comp.). 
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successful bid or proposal in response to a competitive 

[acquisition) solicitation.,12 

Section 3. AQPlication to certain contractors of executive 

departmen ts and agenci es. 13 

3-301. Each executive department and agency shall, [to the 

maximum extent practicable), include in contracts expected to 

equal or exceed $100,000, with the contractors described in 

subsection 3-302, the following clause: 

COMPLIANCE WITH EXECUTIVE ORDER 

"Consistent with the efficient performance of this contract, 

the contractor shall comply with the terms of this order, 

and any implementing regulations, rules, policies, or 

12 This definition is from Exec. Order No. 12,969, 
Acquisition and Community Right-to-Know. An alternative 
definition from another Executive order is: "'Contractor' shall 
have the meaning as defined in subpart 9.4 of the Federal 
Acquisition Regulation." 

13 There are numerous issues associated with coverage of 
contractors, including the Federal Acquisition Streamlining Act 
(FASA) and rulemaking procedures associated with the Federal 
Acquisition Regulations (FAR). In. addition, there is tremendous 
variation among Executive orders that affect contracting; some 
require consultation with the Federal Acquisition Regulation 
Council before development of contract clauses (Exec. Order No. 
12,933), some include specific contract provisions or 
requirements within the text of the order (Exec. Order No. 
12,969), others identify policy yet specifically state there will 
be no contract clause developed (Exec. Order No. 12,989). As a 
result, the enforcement mechanisms and sanctions for violations 
vary significantly. 

The format of Section 4 is a compilation of Exec. Order No. 
12,969, Acquisition and Community Right-to-Know, which has an 
elaborate scheme for requirements on acquisition contracts, and 
Exec. Order No. 12,933, which concerns right of first refusal 
with respect to follow-on maintenance/custodial contractors. 
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guidance. If it is determined by an agency, pursuant to 

regulations, rules, policies, or guidance issued by the 

Attorney General, that the contractor is not in compliance 

with the requirements of this clause or any implementing 

regulations, rules, policies, or guidance, appropriate 

sanctions may be imposed and remedies invoked against the 

contractor, as provided in Executive Order and its 

implementing regulations, rules, policies, or guidance." 

3-302. Contractors subject to the eligibility criterion 

described in subsection 3-301 above are those who conduct, in the 

performance of their contracts with executive departments and 

agencies, education or training programs for individuals other 

than their own employees." 

3-303. As consistent with Title IV of the Federal Acquisition 

Streamlining Act of 1994, Public Law 103-355, and section 4(11) 

of the Office of Federal Procurement Policy Act, 41 U.S.C. 

403(11), .the requirements of this order are only applicable to 

" As currently drafted, all contracts that exceed $100,000 
would include this phrase, for subsequent determination as to 
whether they in fact conduct education programs subject to this 
order. 

It appears that the largest contingent of contractors that 
could be subject to this order are the "Management and Operating 
(M&O) contractors" that operate the national laboratories for the 
Department of Energy. While as a percentage of total operating 
budget this is minimal, I would estimate at least a couple 
million dollars are spent on programs in community schools, 
internships, direct fellowships, etc. It should be noted that 
Energy assert that training provided by its contractors for its 
respective employees should not be covered by the EO. The text 
of subsection 3-302 accommodates this view. 
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competitive acquisition contracts expected to equal or exceed 

$100,000. '5 

3-304. The Attorney General, in consultation with the Federal 

Acquisition Regulation Council, may identify additional 

provisions to be included in contracts subject to this order. '6 
,.; . 

Section 4. Exemptions from coverage. 

4-401. The provisions of this Order do not apply to 

[military programs.] 

4-402. This Order does not apply to, affect, interfere, or 

modify in any way the operation of any otherwise lawful 

affirmative action plan. 

4-403. An individual shall not be deemed subjected to 

discrimination by reason of his or her exclusion from the 

benefits of a program limited by federal law to individuals of a 

particular sex, race, color, or national origin, including Native 

American or Alaska native, different from his or hers.l7 

4-404. This Order does not apply to programs and activities 

conducted by the Department of Interior, Bureau of Indian 

Affairs, that are in conformance with tribal customs or otherwise 

15 This sentence is duplicative of text included in Exec. 
Order No. 12,969. 

16 The regulations issued for Exec. Order No. 12,933 
include provisions to be incorporated in contracts that are in 
addition to a specific clause stated in the EO itself. 

17 This text, with slight modifications, was proposed by 
the Department of Interior (DOl). DOl's proposed text referred 
specifically to II Indicj.ns, natives of certain territories, and 
Alaska natives." This sentence is also very similar to text of 
ED's Title VI provision, 34 C.F.R. 100.3(d). 
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culturally appropriate. For example, classes that require 

separation of students on the basis of gender in order to conform 

to tribal customs that require such separation would not be in 

violation of this order. 

4-405. This order does not apply to the selection process 

utilized and/or decisions made by any entity other than the 

executive department or agency, or a contractor, regarding who 

may attend or participate in an education or training program 

conducted by an executive department or agency, or a contractor. 

Section 5. Administrative enforcement. 

5-501. Any person who believes him or herself, or any specific 

class of individuals, to be aggrieved by a violation of this 

order or implementing regulations, rules, policies, or guidance, 

may, by him or herself or a representative, file a written 

complaint with the agency that such person believes is in 

violation of this order or implementing regulations, rules, 

policies, or guidance. Pursuant to procedures established by the 

Attorney General, each executive department or agency shall 

conduct an investigation of a complete complaint alleging a 

violation by one of its employees or contractors. 

5-502. (a) If the office within an executive department or 

agency that is designated to investigate complaints for 

violations of this order or its implementing rules, regulations, 

policies, or guidance concludes that an employee has not complied 

with this order or any implementing rules, regulations, policies, 

or guidance, such office shall refer a copy of the report and 
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findings, and supporting evidence to an appropriate agency 

official. The appropriate agency official shall review such 

material and determine what, if any, disciplinary action is 

appropriate. 

(b) In addition, the"designated investigating office may 
,-I. 

provide appropriate agency officials a recommendation for any 

corrective and/or remedial action. The appropriate officials 

shall consider such recommendation and implement corrective 

and/or remedial action by the agency, when appropriate. Nothing 

in this order authorizes monetary relief to the complainant as a 

form of remedial or corrective action by an executive department 

or agency. 

5-503. Any action to discipline an employee who violates this 

order or its implementing rules, regulations, policies, or 

guidance (including removal from employment, if appropriate), 

shall be taken in compliance with otherwise applicable 

procedures, including the Civil Service Reform Act (Civil Service 

Reform Act of 1978, Pub. L. 95-454, Oct. 13, 1978, 92 Stat. 1111, 

see Tables for classification.) l' 

5-504. If the designated office within an executive department 

or agency concludes that a contractor to the executive department 

or agency has not complied with this order or any implementing 

rules, regulations, policies, or guidance, such office shall 

l' This 
"employment" 
No. 12,564, 
app. (1986) 

sentence, apart from parenthetical reference 
rather than "service," is verbatim from Exec. 
3 C.F.R. (1986?), reprinted in 5 U.S.C. § 

(Drug-free Federal Workplace) . 

to 
Order 
7301 
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endeavor to end and remedy such violation by informal means, 

including conference, conciliation, and persuasion. In the event 

of failure of such informal means, the executive department or 

agency, in conformity with implementing rules, regulations, 

policies, or guidance, shall impose sanctions including, but not 

limited to: 

a. cancellation or termination of contracts with such 

contractor; 

b. refusal to enter into future contracts with such 

contractor until it is satisfied that the contractor 

will comply with the rules, regulations, and procedures 

issued or adopted pursuant to this order; 

c. any other action as may be appropriate. '9 

Section 6. Implementation and Agency Responsibilities. 

6-601. Within 180 days of the issuance of this order, the 

Attorney General shall publish in the Federal Register such 

rules, regulations, policies, or guidance20
, as deemed 

appropriate by her, to be followed by all executive departments 

and agencies. 21 The Attorney General shall address: 

19 Exec. Order No. 12,933 allows for debarment of the 
contractor for 3 years for a failure to comply with an agency 
order or a "willful violation." 

20 Exec. Order No. 12,969, community right to know, requires 
that EPA issue "guidance" to be published in the Federal 
Register. 

21 Depending on resolution of the form of subsequent 
material, this phrase and Sections 5-504 and 6-602 may be 
modified to refer to agencies' promulgation of regulations. 
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a. the scope of education programs and activities subject 

to and exempt from 'coverage by this order, in addition 

to those identified in Sections 2 and 4; 

b. examples of discriminatory conduct; 

c. applicable legal principles; 

d. provisions to-be included in contracts; 

e. enforcement procedures with respect to complaints 

against employees and contractors; 

f. remedies; 

g. requirements of an agency's annual report as set forth 

in Section 7; 

h. and such other matters as deemed appropriate. 

The Attorney General may, at such times as deemed appropriate by 

her, issue supplemental rules, regulations, policies, or guidance 

on implementation of this order. 

6-602. Within 60 days of the publication of final rules, 

regulations, policies, or guidance by the Attorney General, each 

executive department and agency shall establish a procedure to 

receive and address complaints regarding its federally conducted 

education and training programs activities, and education and 

training programs and activities of its contractors. 22 Each 

executive department and agency shall take all necessary steps to 

effectuate any subsequent rules, regulations, policies, or 

22 Many Executive orders include delegation of lead 
authority to one agen~y, with the obligation that others follow 
such instructions or issue regulations subject to approval of the 
lead agency. 
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guidance issued by the Attorney General within 60 days of 

issuance. 

6-603. The head of each executive department and agency shall be 

responsible for ensuring compliance with this order. 23 

6-604. Each executive department and agency shall cooperate with 

the Attorney General and provide such information and assistance 

as the Attorney General may require in the performance of the 

Attorney General's functions under this order. 2
' 

6-604. Upon request and to the extent practicable, the Attorney 

General shall provide technical advice and assistance to 

executive departments and agencies to assist in full compliance 

with this order. 25 

Section 7. Annual Report. 

7-701. Consistent with the regulations, rules, policies, or 

guidance issued by the Attorney General, each executive 

department and agency shall submit to the Attorney General a 

report that summarizes the number and nature of complaints filed 

with the agency and the disposition of such complaints. Such 

reports shall be submitted annually for the first three years 

after the effective date of this order, and submitted within 60 

23 This sentence is in Exec. Order No. 12,898 
(Environmental justice) and other executive orders. 

2. Identical language can be found in Exec. Order No. 
12,969 (Acquisition and community right-to-know), and others. 

25 Identical language is included in Exec. Order No. 12,969 
(contracting and community right-to-know), 1995 comp., p. 406; 
similar language is in Exec. Order No. 12,892, Sec. 3-303(a) (Fair 
housing) . 
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days of the end of the preceding year's activities. 26 

Subsequently, reports shall be submitted every three years, 

within 90 days of the end of each 3 year period. 

Section 8. General Provisions. 

8-801. Nothing in this,.,order shall limit the authority of the 

Attorney General to prov,ide for the coordinated enforcement of 

nondiscrimination requirements in Federal assistance programs 

under Executive Order No. 12250. 

8-802. Nothing in this order amends, supplements, or subtracts 

. from an employee's protections and remedies under Title VII of 

the Civil Rights Act of 1964, as amended. 

8-803. Independent agencies are requested to comply with the 

provisions of the order and implementing regulations, rules, 

policies, or guidance. 

Section 9. Judicial Review. 

9-901. This order creates no rights under the Contracts Disputes 

Act, and disputes regarding the requirement of the contract 

clause shall be disposed of only as provided by the Attorney 

General in regulations, rules, policies, or guidance issued by 

the Attorney General. 27 This order is not intended, and should 

not be construed, to create any right or benefit, substantive or 

procedural, enforceable at law by a party against the united 

States, its agencies, its officers, or its employees. This order 

26 Several Executive orders require that annual reports be 
submitted. 

27 This sentence stems from Exec. Order No. 12,933. 
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is not intended, however, to preclude judicial review of final 

decisions in accordance with the Administrative Procedure Act, 5 

U.S.C. 701, et seq.28 

28 The text of the last two sentences can be found in Exec. 
Order No. 12,969 and Exec. Order No. 12,989. Similar text is 
contained in Exec. Order No. 12,933. 

, 
\ 
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ASSISTANT SECRETARY OF DEFENSE 
4000 OEF'ENSE PENTAGON 

WASHINGTON, O.C. 20301-4000 

P'ORCa: MANAGEMENT 
POUCY 

Ms. Merrily A. Friedlander 
Chief, Coordination and Review Section 
Civil Rights Division 
U.S. Department of Justice 
1425 New York Avenue, N"W, Room 4013 
Washington, DC 20035-5968 

Dear Ms. Friedlander: 

J!LG 25 1997 

This is an interim response to the memorandum of July 14, 1997, from the Acting 
Assistant Attorney General for Civil Rights concerning an inventory of Federally conducted 
education and training programs. 

Not all of the information being provided to you is in the format requested by 
Ms. Pinzler, as some Department of Defense (DoD) organizational elements do not store their 
data in a way which permits rapid reconfiguration. In some instances, data you requested is not 
available in any existing data base, but is in the process of being collected. 

We are aware of22 institutions and programs of higher education and professional 
development within the Department of Defense which were identified in a previous survey of 
DOD educational institutions and programs. However, we do not have available specific 
program description information which would clarify the exact nature of these programs. 
Although these programs do appear to admit civilians, including non-DoD civilians, the intent of 
the program seems to be to train DoD military personnel. Evidently, non-DoD personnel can be 
included on a space-available basis, as a courtesy to other U.S. or state and local governmental 
agencies, or to employees of other national governments. Even though we do not know the exact 
scope or content of any proposed Title IX issuance, we are concerned that identifying such 
programs as being covered under Title L"X could result in the institutions or programs refusing to 
accept non-DoD personnel in order to avoid inclusion. We plan to do further investigation into 
the exact nature of such programs. but estimate that we will be unable to provide you with 
appropriate information until September 30, 1997. 

We have also become aware of over 260 science, mathematics, and engineering education 
programs which fall under the policy and program oversight responsibility of the Director, 
Defense Research and Engineering (DDR&E). The existing DDR&E data base, however, does 
not contain FY 97 funding levels, an accurate description of all programs, or identification of 
program authorities or policies. Since student information is not currently available, we would 
prefer not to identify these programs until we can ensure that they meet your inventory criteria. 
Descriptions of a subset of these programs, however, are available at the DDR&E website 

.~ . ••• 
'. 



(http://www.acq.osd.mil/ddre/edugatei) and we have placed a hard copy of that information at 
Tab A. Please note that this information covers programs acrually conducted by all three 
Military Departments as well as several Defense Agencies. Therefore, some of the programs 
identified may be listed again in the report from the DoD Component which actually conducts 
the program. The DDR&E is already collecting information on program authorities, based upon a 
post-Adarand Department of Justice data request, but it will be unavailable until the end of 
October. Actual FY 97 and projected funding information will also be available at that time. 

At Tabs B-J are responses from the Department of the Army, Department of the Navy, 
Defense Commissary Agency, Defense Intelligence Agency, Defense Investigative Service, 
Defense Logistics Agency, Department of Defense Education Activity, National Security 
Agency, and Washington Headquarters Services. The Department of the Air Force, Army and 
Air Force Exchange Service, Defense Contract Audit Agency, Defense Finance and Accounting 
Service, Defense Information Systems Agency, Defense Special Weapons Agency, and the On-. 
Site Inspection Agency report no education programs which meet the inventory criteria. We 
have yet to receive replies from the Ballistic Missile Defense Organization, DoD Inspector 
General, and the National Guard Bureau. 

The National Imagery and Mapping Agency (NIMA) has identified si;'{ education 
programs. Participation in all six programs is limited to NIMA employees, but not all NIMA 
employees are DoD employees. We are concerned about including information in a DoD report 
that affects employees of a non-DoD intelligence organization. It would be our preference not to 
identify these programs since all participants are U.S. Government employees. 

We anticipate being able to provide missing DoD Component reports to you by August 
29,1997. It is suspected. however, that there may have been some education programs which 
may still have been missed, just as there have been some reported twice in the attached 
information. For example, we believe that there may be covered programs in the Joint Staff, 
Under Secretary of Defense (Policy), Under Secretary of Defense (Comptroller), and the 
Assistant Secretary of Defense (Command, Control, Communications, and Intelligence). 
Therefore, an additional internal survey will be initiated, and we hope to:-Lb-=-e-a;-bTle~to"-='shLar:-':e-:th=o~se:----­
results with you by September 19,1997. As mentioned earlier, expanded and updated DDR&E 
information will not be available until October 31, 1997. 

As requested in the July 14th memorandum, we have tried to err on the side of 
inclusiveness. However, we have excluded all training programs for military personnel and 
current civilian employees. Should you have any questions or concerns regarding the attached 
information, please contact Jerry Anderson, Office of the Deputy Assistant Secretary of Defense 
(Equal Opportunity), by telephone at (703) 695-0105, by facsimile at (703) 695-4619, or by e­
mail at andersoj@pr.osd.mil. 



Thank you for your cooperation in this most imPOrtant matter. 

Sincerely, 

Attachments: 
As stated 

cc (with attachments): DGC (P&HP), DoD 
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DEC-31-1997' 13:00 

Bill Lann Lee, Esquire 

ASSISTANT SECRETARY OF DEFENSE 
4000 CEFENSE PENTAGON 

WASHINGTON. C.C. 20301·4000 

Acting Assistant Attomey General 
Civil Rights Division 
Washington, D.C. 20530 

Dear Mr. Lee: 

This letter responds to questions raised by your office regarding completion by the 
Department of Defense ofits inventory of the civilian education programs or activities it 
conducts, in support of the President's initiative related to preventing discrimination in civilian 
education programs or activities conducted by the Federal Government. It also completes the 
inventory of civilian education programs or activities conducted by the Department of Defense. 

The Department of Defense fully supports this initiative, as announced by the President. I 
and my staff on August 25 provided to you "'ith an interim listing ofthose civilian education 
programs or activities conducted by the Department of Defense which meet the definition of 
"education program or activity" contained in the President's letter of June 17, 1997 and the 
guidance you provided in your letter of July 14, 1997. With the attached submissions from the 
National Guard Bureau and the Director, Defense Research and Engineering, you have my 
assurance, as requested by your staff, that the Department of Defense inventory listing now is 
complete. The survey referenced in our August 25 letter produced no additional civilian 
education programs or activities for inclusion in the inventory. 

Since the question of scope appears to have resurfaced, however, let me take this 
opportunity to reiterate the views of the Department of Defense regarding this matter. It is our 
understanding that the President's initiative is intended to expand the scope of protection against 
discrimination based on sex, race, color and national origin to include civilian education 
programs and activities conducted by the Federal Government which are currently not covered by 
existing laws prohibiting such discrimination. Training and education programs conducted by 
this Department for military personnel, including training and education programs conducted by 
the MilitaIY Services, do not fall ""ithin this category. 

The President'S memorandum does not refer to or contemplate addressing education 
programs or activities whose primary purpose is to train military members, e.g. "military" 
training and education programs or activities, as opposed to "civilian" training and education 
programs and activities. My understanding is based on the President's June 17, 1997 
memorandum (especially paragraph (1) on page 3) and on discussions between OUf respective 
offices and the White House, before the President'S initiative was announced, over how best to 
handle the exclusion of these military education and training programs. We have used this 

'. 
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understanding in developing the inventory listing initially provided to your office in August and 
completed today. 

It also is important to note that militaIY personnel ale not Depaztment of Defense or 
MilitaIY Service "employees." Miliwy personnel arc subject to and protected by the Uniform 
Code of Military Justice (UCMJ) (10 U.S.C. chapter 47). They ale individuals who have . 
voluntarily enlisted or accepted appointment into the armed forces of the United States, thereby 
changing their status from "civilian" to "member of the armed forces" and subjecting themselves 
to miliwy authority, including the potential for crimina! prosecution under the UCMJ. Unlike 

. "employees," they cannot unilaterally change their status or resign from their positions ("quit 
their jobs") at any time. 

In addition, the aImed forces, themselves, ale based on a unique construCt of command 
authority. known as the military chain of command, enforced through the UCMJ. Military 
members ale both subject to and protected by the UCtvU. Conduct which prejudices the good 
order and discipline of the armed forces, including prohibited discrimination, already can be 
chazged as a crime under the UCMJ. Continued maintenance of the good order and discipline 
among the armed forces dictates that they continue to have the exclusive authority and 
responsibility, through the command structure, to enforce prohibitions against discrimination, 
including those based on race, sex, national origin and color. Superimposing external structures 
on the armed forces in order to duplicate prohibitions against discrimination in military training 
and education programs is unneceSSalY and could significantly damage the miJiwy command 
structure. 

Military training and education programs are governed generally and, in some cases, 
specifically. by statute, in particulal title 10 of the U.S. Code. The purposes of these programs 
ale often conceptually and subsrantively different than those of programs conducted for civilians, 
whether they are civilian Government employees or members of the pUblic. Additionally. 
military training and education, particularly basic training. advanced individual training, 
advanced skills training, officer candidate training, and the senior service schools, are intended to 
teach and enhance skills which those entering the military do not possess, e.g .• military 
discipline, military combat and combat support, and military command. 

In addition to, and apart from, the matter of military training and education programs, I 
also would like to respond to the President's direction that the Department identify and describe:: 
those substantive and procedural issucs which we:: anticipate might arise as a result an initiative to 
prohibit discrimination based on race, sex, color and national origin in Federally conducted 
civilian education programs and activities (as you further defined them in your July 14 letter). 
Initially, we nOle that this initiative could run counter in certain respects to Congressionally 
mandated preference programs. such as the National Security Agency's Undergraduate Training 
and Assistance Program and the Defense Intelligence Agency's Undergraduate Training Program. 
These programs, which require that preferences be accorded to certain minority groups, provide, 
inter alia, funding for the undergraduate education of individuals who will subsequently work in 
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certain fields for NSA and DL<\' A Presidential executive order mandating that the Department 
not discriminate based on race, sex, color or national origin in these education and training 
program:; might be read as conflicting with such requirements. 

Your July 14 letter asked that, for purposes of this initiative, the Department of Defense 
list in its inventory of Federally conducted education and training programs its occupational 
training programs attended by any student who is not a Department of Defense employee, 
whether that student is an employee of other Federal agency, a State or local agency, or a member 
of the public. We are concerned that including internal Department of Defense education and 
training programs directed at Department of Defense civilian employees, which also may be open 
to some civilian employees of other agencies, could have a substantially negative impact on those 
programs. Since all Federal employees already have substantive statutory protections, their 
inclusion would not support the goal of the President's initiative of expanding the scope of 
protection against discrimination based on sex, race, color and national origin to include 
education programs and activities conducted by the Federal Government which are currently not 
covered by existing laws prohibiting such discrimination. It would provide, in effect, duplicative 
protections, with the potential for duplicative and, possibly, contradictory remedies. 

We are concerned that, if the approach envisaged by the July 14 letter were adopted, 
organizations of the Federal Government, including the Department of Defense components, 
would close their education and training programs to civilian employees of sister agencies. This 
would deny all employees involved, both Defense and non-Defense personnel, the benefits and 
richness of experience that such joint training can provide. It also may force agencies which 
currently rely on these training and education programs to expend additional resources either to 
establish training programs of their own or to contract for training. 

Alternatively, it may eliminate these training opportunities for outside employees all 
together. This would be particularly harmful for those communities ofinterest which cross 
Departmental and agency lines, such as the Intelligence Community, the Drug Enforcement 
community, and the Counter-Terrorism community. It would also run counter to current 
initiatives within these communities to foster joint training and educational opportunities in order 
to further broad Governmental objectives in each of these areas. 

In sum, this Department fully supports the President's initiative to prohibit discrimination 
based on race, sex, color and national origin in Federally cond~cted civilian education and 
training programs, such as the Department of Defense Dependents Schools and the Department 
of Defense Domestic Dependent Elementary and Secondary Schools. We do not support 
changing the scope of this initiative to include military training and education programs. In 
addition, we have concerns regarding the potential conflict between an imprecisely drafted 
executive order and existing Congressional mandates for preferences for minorities in <;ertain 
Department of Defense education programs. We also are concerned that inclusion of education 
and training programs established by the Department of Defense for its civilian employees that 
also are open to civilian employees of other Government agencies .... ill have the effect of closing 
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training Opportunities to those non-Defense employees. as well as running counter to other 
CUITent initiatives that foster joint participation in training and education opportunities in various 
interdepartmental communities of interest within the Executive Branch. 

The letter has been coordinated \\lith the Office oCthe General Counsel oCthe Department 
oCDeCense. . 

Attachment: 
cc ( .... 1th attachment): 
General Counsel. DoD 
David Ogden, Esquire . 

Counselor to the Attorney General 
Loretta King. Esquire 

Sincerely. 

CIS M. Rush. Jr. 
Assistant Secretary 

Deputy Assistant Attorney General (Civil Rights) 
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Name of Agency; National Guard Oureall COllntcrdlllg Directorate 

"..., NnDl!! of l'I'Ogl"l101 Iry IY97 Number nnd T)'pe of (~enerllllJesc:ril'tiOJl or l'rogl'nDl 
FUndillg l'nrliciJ'lIn l~ 
Level 

M ,.Iti i urisdict ional $3,824,000. 13,800 (E) Federal, "('0 instruct Law Enforcemcnt Officcrs 
CUllntcnlrug Task COl1l"ses are State alld Locall'olicc 10 investigate and prosecute narcolie 
Force Training provided Officcrs in C;lSCS within a llIul\ijmisdictiolllil 
(MCllT) luition-frec. Conventional Classes; counlcl'drug task force, and how to 

400 (E) in Law avniltheir agcncics to military support 
, EnforcellIent Distance ,·csources. 

Learning and 25,000 
(E) Drug Demand 
Reduction Community 
Coalition personncl. 

National $3 Million. 1167 (A) Federal, State Provide training to military and 
Intcr:lgclIcy Civil- Courses nre nnd Local Policc civilian leadcrs on thc intcragency 
Military Instilutc ptovidcd Officcrs, DoD prol:CSSCS requircd for effective 
(NICI) tuilion-free. lIersonncl involvcd in military SUJlPllft to civil authorities 

the Counterdrllg Held, thus cllllllncing thc intclOpcrability of 
Dl"Ug Dcmand the milital"y with Fcderal, Statc und 
Rcduction pcrsonnci Local cOlllIterdrtlg opcrations, 
and community Dcmand Reduction Activitics and 
coalitions. Disasler/Civil Emcrgcney SuPPOlt. 

_ .. 

Hellion,,1 $2,'.124,000. 2013 (A) Stute ",ul Dcvelop and IImvillc Counlcn.lrug 
COllnterdl"llg Coursc.~ nrc Local Police Olliccl's Training to State, Locol and Municipal 
Training Acadcmy provided ond DoD Counlel'drug Low EnfOl"ccll1Cllt agcncies, und to 
(RCTA) luition-free. persollnel. 000 pcrsonnel involved in 

COllllterdrull activities. 

Authority, l'oJieies, IUllll'ossiblc 
Impediments 

Congressionally directed. MCTrT will not 
discriminate 011 the hasis of race, color, .. 
religion, sex, agc, l1alionnl origin, InArital 
slatus, or against any qualified handicapped 
individual, in its cmploymenl and/or 
admission practiccs and treatmcnt of 
studenls. 

32 USC 112. Students arc ad milled to 
courses provided by NICI without reganllo 
their race, scx, color, religion, age, marital 
status or natiOllll1 origin. 

Congressionally dircctcd. Students arc 
admilled to courses providcd by RCI'A 
wilhout rcgard 10 their race, sex, color, 
religion, age, marital stotus or national 
origin. 
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Nome of Agency: National Guard Burc"u 

Name of FY 1997 Number ami Type of 
Program Funding Level Participants 

National Guard $37,360,300 The program is COllduclcd in 
ChalleNGe 15 statcs and a maximullI of 
Progralll 3642 students lIIay enroll in 

the program per year. 

Nationwide, the program 
employees approximately 
600 state employees. 

National Guard $3,394,000 l'be program is conducted in 
STARBASE 14 statcs and territories with 
Program an approximate enrollment 

of 20,000 students per year. 

Nationwide, the pmgram 
employs approximately 56 
slate employees. 

General Description of Authority, Policies and Possible 
Program Impediments 

The program provides Currcntly, the authority for Ihe program is 
military based training, 32 USC 50 I. The program complies wilh 
supervised work experience Title VII of the Civil Rights Act of 1964 
in community services and and DOD regulations issued thereunder; 
conservation projects to Executive Order 11246 and Department of 
civilian youth who cease to Labor regulations issued thereunder; 
allend secondary school Section 504 of the Rehabilitalion Act of 
before graduating so as to 1973 and DOD regulations issued 
improve skills and thereunder; and The Age Discrimination 
employment potential. Act of 1975. 

The program is for youth Authority for the program is Section 2193 
kindergarten through grade of Title 10. The program complies with 
12 and is designed to expose Title VII oflhe Civil Rights Act of 1964 
classes and leachers of ;rUler- and DOD regulations issued thereunder; 
city schools to real world Executive Order 11246 and Department of 
applications of math lind Labor regulations issued thereunder;· 
scienee thlllugh "hands on" Section 504 of the Rehabilitation Act of 
learning, simulations and 1973 and DOD regulations issued 
experiments in avialion and thereunder; and The Age Discrimination 
space related fields, Act of 1975. 
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In Reply Refer To: 
OEO/Policy/Civil Rights 

Mr. Bill Lann Lee 
Acting Assistant Attorney General 
Civil Rights Division 
Office of the Assistant Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue. N.W., Roorn 5643 
Washington, D.C. 20530 

Dear Mr. Lee: 

TO 93070595 P.02 
!AI V\MtN"~ hrWIl - h+L IX 

This letter is in further response to your request dated November 24, 1997 that we 
provide our views as to whether Trtfe IX applies to tribally-run schools, and if it does 
apply, whether special provisions are desired to accommodate any operations within 
such schools. This I~lter also responds to the November 24, 1997 request regarding 
the draft notice of proposed rulemaking (NPRM) of a common rule prepared by the 
Department of Justice to implement TItle IX of the Education Amendments of 1972. and 
our agency's adoption of this rule. Since these matters are interrelated, we are 
addressing both in this letter. . 

Based on extensive discussions and a careful review of the issues, the Department of 
the Interior's (Department) position as expressed in the enclosed memorandum from 
the Assistant Secretary - Indian Affairs is that the Department has a responsibility to 
consult with the Tribes when regulations are proposed that impact Indian programs 
(See Executive Order 12866, 512 DM Chapter 2, and Public Law 95-561). Therefore, 
the question concerning the applicability ofTitie IX to tribally-run schools and the need 
for special provisions in the NPRM, cannot be answered prior to consultation with the 
Tribes. This consultation process is critical to maintaining the government-to­
government relationship that President Clinton has expressed as the pOlicy of his 
Administration. In this situation, such consultation would include discussions of both 
the applicability of Title IX to tribally operated education programs funded by the Bureau 
of Indian Affairs, as well as the content of the rngulations themselves. 

The Department supports the NPRM and because of our desire to participate in the 
NPRM as well as meet our consultation commitment to the Tribes, we are requesting 
that the following language be inserted in the preamble of the common rule or other 
appropriate place in the rule, to allow the Department's continued participation in the 
NPRM: 
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The application of this rule to tribaDy operated education programs funded by-the 
Bureau of Indian Affairs is reserved until such time as the Department of the 
Interior completes its statutory requirements for tribal consultation in accordance 
with PubliC Law 95-561, 25 U.S.C. § 2011. 

" 
Recognizing the need to expeditiously issue regulations· to strengthen and enforce Title . 
IX, the Department is willing to conduct a special consultation on this Issue 
commencing in February 1998 if the foregoing proposed language is approved for 
inclusion in the common rule. If such approval is granted, the Department will promptly . 
secure final signature approval of the NPRM for the common rule. . .. 

We hope that a decision will be made to accommodate our request so that the 
Department of the Interior can participate along with other Departments in the NPRM. 

Sincerely. 

John.:Beny 
. Assistant Secretary 

Policy. Managemeniand Budget 
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United States Department of the Interior 

omCE OF THE SECRETARY 
WaslUng.on.I).C.20240 

JAN 81998 

" MemonlIlIluUl 

To: 

From: 

Assistant Secretary - Policy, Management and Budg 

Assistant Secretary - Indian Aff:4J.'~~~~f{fi~ 

Subject: NPRM: Title IX 

We have reviewed the notice of proposed rule making for 43 CFR part 17 that establillhes: standards 
for the purpose of effectuating Title IX of the Education Amendments of 1972 as amended. Because 
this proposed rule does not address culturally relevant issues for American Indians and Alaska, 
Natives and doe:s Ilot provide: for an CXCl:ptioll QfTitle: IX for .. ~tuzally approprinte activities," I 
must object to its issuance, unless the following language can be inserted in the Preamble of the.' 
Common Rule: or some other appropriate place in the rule: 

The application of this rule to tribally operated education programs funded by the 
Bureau of Indian Affairs is reserved until such time as the Department of the Interior 
completes its statutory requirements for tribal consultation in actordaoce with Public 
Law 95-561. 

The Bureau of Indian Affairs (BIA) is required to engage in substantial notice and comment when 
regulations are proposed which impact Indian programs. (See Executive Order 12866, 512 D~ 
Chapter 2 QIld Publie: LllW 95-561.) The cotlBUltation process is critical to maintaining.the 
govemment-to-govermnent relationship that President Clinton stated as the policy of his.' 
administration. The consultation must include discussiou of both the applicability of Title IX to , 
tribally operated education programs funded by the BrA, as well as the content of the regulations' 
themselves. 

In the Interior Department, the greatest impact of these rules will be on the Office of Indian 
Education Programs' (OIEP) schools and educational programs. OIEP will be holding its regular . 
r:onsulrlltj"n nllling April 199&, This item can be included in that process, or OIEP has indicated its 
willingness to conduct a special earlier consultatiou commencing in February. 

I \Illder.ltand the urgency of providing regWlltiom to strengthen 9:ld enforce Title IX. I must, 
however, ensure that the views of Indian school boards are considered and incorporated; as 
necessary, in any regulation which significantly impacts Indian Country. ' 



Agenda: Title IX and Federally Conducted Education Programs 
1/12/98 

Title IX Notice of Proposed Rulemaking (NPRM) as COmmon Rule: 

1. 

2. 

3 . 

4. 

5. 

HUD: Statutory requirement of Congressional notification I I 

prior to publication of NPRM c,..,. AI.<&A<!.. wi 

Interior: Related issues of consultation with Native 
American community and resolution of whether Title IX 
applies to tribally-run schools 

Current draft of NPRM (based on ED Title IX regulation) I 
includes "affirmative action" (see attachment) i!.IM.t\\tu..t- w 14".} 

WH assistance requested to expedite OMB review and approval 
of text (EO 12866 gives OMB up to 90 days to review the 
proposed rule, in practice, OMB generally responds in 60 
days) 

OMB/Paperwork Reduction Act: WH assistance may be requested 
to resolve any new issues raised by OMB on compliance with 
the Paperwork Reduction Act 

6. After OMB approval, WH assistance may be requested to ensure 
agencies that have not yet approved NPRM do so speedily upon 
receipt of final version (Commerce, DOJ, Labor, DOT, and 
NASA) 

7. Summary of edits to current draft of NPRM (preamble) 

Draft Executive Order 

1. Summary of edits to current draft of EO 

2. Unresolved issues with coverage of DOD programs: exemption 
for "military" and continued operations of programs for non­
DOD employees 
Proposed text: "Nothing in this order amends, supplements, 
or subtracts from an individual's protections and remedies 
under the Uniform Code of Military Justice, 10 U.S.C. 
Chapter 47." 

3. Views on what should be in Executive order v. subsequent 
guidance/regulation 

4. Views on coverage of contractors 
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Current draft of NPRM (based on ED Title IX regulation), includes 
"affirmative action" (§ .3 copied from 34 CFR § 106.3) 

§ .3 Remedial and affirmative action and self-evaluation. 

(a) Remedial action. If the designated agency official 
finds that a recipient has discriminated against persons on the 
basis of sex in an education program or activity, such recipient 
.shall take such remedial action as the designated agency official 
deems necessary to overcome the effects of such discrimination. 

(b) Affirmative action. In the absence of a finding of 
discrimination on the basis of sex in an education program or 
activity, a recipient may take affirmative action to overcome the 
effects of conditions that resulted in limited participation 
therein by persons of a particular sex. Nothing herein shall be 
interpreted to alter any affirmative action obligations that a 
recipient may have under Executive Order 11246, 3 CFR, 1964-1965 
Comp., p. 339. 

(c) Self-evaluation. 
shall, within one year of 
regulations: 

Each recipient education institution 
the effective date of these Title IX 

(1) Evaluate, in terms of the requirements of these Title IX 
regulations, its current policies and practices and the effects 
thereof concerning admission of students, treatment of students, 
and employment of both academic and non-academic personnel 
working in connection with the recipient's education program or 
activity; 

(2) Modify any of these policies and practices that do not 
or may not meet the requirements of these Title IX regulations; 
and 

(3) Take appropriate remedial steps to eliminate the effects 
of any discrimination that resulted or may have resulted from 
adherence to these policies and practices. 

(d) Availability of self-evaluation and related materials. 
Recipients shall maintain on file for at least three years 
following completion of the evaluation required under paragraph 
(c) of this section, and shall provide to the designated agency 
official upon request, a description of any modifications made 
pursuant to paragraph (e) (2) of this section and of any remedial 
steps taken pursuant to paragraph (c) (3) of this section. 
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